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 Cause No. 10,204 
 
Kelcy Warren, §  In the District Court of 
 § 
 Plaintiff, § 
 § 
vs. §  San Saba County, Texas 
 § 
Robert Francis O’Rourke, § 
 § 
 Defendant. §  424th Judicial District 
 
 Motion to Transfer Venue 
 
To the Honorable Judge of Said Court: 
 
 Comes now Robert Francis O’Rourke, Defendant herein, who make and file this, 

his Motion to Transfer Venue, and in support would respectfully show unto the 

Honorable Court as follows: 

 I. 
 Background 

 The Plaintiff sued O’Rourke for defamation, and claims venue is proper (indeed, 

mandatory) in San Saba County because he resided here when the allegedly defamatory 

statements were made. Original Petition, ¶ 10 (citing Tex. Civ. Prac. & Rem. Code § 

15.017). 

 This claim is untrue. Although the Plaintiff does effectively control some real 

property in San Saba County, most of it is: (1) undeveloped; and (2) held in the name of 

an entity that the Plaintiff controls, not the name of the Plaintiff. The evidence shows the 

Plaintiff in fact lives in Dallas County, Texas, where his homestead is located, where he 

is registered to vote and where he actually, physically resides. Because the Plaintiff has 
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filed suit in a county other than a county of mandatory venue, the Court must grant this 

Motion to Transfer Venue and order the suit to be transferred to El Paso County, Texas, 

the county of O’Rourke’s residence. 

 II. 
 Arguments and Authorities 
 
A. General Rules Governing Change of Venue 

 Generally, a plaintiff has the first choice to fix venue in a proper county by filing 

suit in the county of its choice. In re Masonite Corp., 997 S.W.2d 194, 197 (Tex. 1999) 

(orig. proceeding). “Proper venue” means the venue required by mandatory venue 

statutes, or, if no mandatory provisions apply, general venue or permissive venue statutes. 

Tex. Civ. Prac. & Rem. Code § 15.001(b). “If a plaintiff initially files suit in a county of 

‘proper venue,’ the case cannot be transferred to another county where venue would also 

be proper.” KJ Eastwood Inv., Inc. v. Enlow, 923 S.W.2d 255, 256 (Tex. App. — Fort 

Worth 1996, orig. proceeding). However, if a suit is brought in an improper venue, the 

court must transfer the case to a county where venue is proper. Tex. Civ. Prac. & Rem 

Code § 15.063(1); In re Lowe’s Home Ctrs., L.L.C., 531 S.W.3d 861, 870 (Tex. App. — 

Corpus Christi 2017, orig. proceeding); Masonite Corp. v. Garcia, 951 S.W.2d 812, 819 

(Tex. App. — San Antonio 1997, pet. dis’d), sub. mand. proceeding, In re Masonite 

Corp., 997 S.W.2d 194, 197 (Tex. 1999) (orig. proceeding); Acker v. Denton Pub. Co., 

937 S.W.2d 111, 115 (Tex. App. — Fort Worth 1996, no writ). 
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In determining whether a suit has been brought in a county where venue is proper, 

the court is to take all of the venue facts pleaded by the plaintiff as true, unless they are 

specifically denied by another party. Tex. R. Civ. Pro. 87(3)(a); Geochem Tech Corp. v. 

Verseckes, 962 S.W.2d 541, 543 (Tex. 1998). If a defendant objects to the plaintiff’s 

venue choice and challenges it through a motion to transfer venue, the question of proper 

venue is raised. Lynn Smith Chevrolet-GEO, Inc. v. Tidwell, 161 S.W.3d 738, 741-42 

(Tex. App. — Fort Worth 2005, no pet); see also Wichita County v. Hart, 917 S.W.2d 

779, 781 (Tex. 1996). Once these venue facts have been denied and challenged by a 

defendant, then the plaintiff is obligated to prove that venue lies in the county where the 

suit is pending. Verseckes, 962 S.W.2d at 543. 

B. Petition Pleads Only Conclusory Venue Facts 

 Here, even if the facts pleaded by the Plaintiff are taken as true, the plaintiff has 

not shown that venue is proper in San Saba County. Plaintiff has simply asserted in 

conclusory fashion that he “resided in San Saba County, Texas at the time of the accrual 

of the causes of action ….” Petition ¶1. The Plaintiff has entirely failed to plead any 

specific facts that would support his claim of residence—any facts about whether he 

actually maintains a place of abode in San Saba County and whether and how often he 

uses any such property as a residence.  Given that, as set forth below, the evidence shows 

the Plaintiff does not reside in San Saba County, this omission may have been intentional 

and strategic. In any event the Court need not assume venue for this suit is proper. 
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C. Venue Does Not Lie in San Saba County 

 Venue of a defamation suit lies in one of four places: 

 1. the county where the plaintiff resided when the claim accrued; 

 2. the county where the plaintiff resided when suit was filed; 

 3. the county where the defendant resided when suit was filed; or 

 4. the county of the defendant’s residence, or the domicile of a corporate 
defendant. 

 
Tex. Civ. Prac. & Rem. Code § 15.017. 

 This rule is not a new one. A.H. Belo Corp. v. Blanton, 129 S.W.2d 619, 622 (Tex. 

1939). Therefore, in order to prove venue lies in San Saba County, the Plaintiff must 

prove that he either resided here when he was supposedly defamed or that he did so on 

February 22, 2022, the date he filed suit. The Plaintiff cannot do this. 

 For venue purposes, a person’s “residence” is: (1) a “fixed” place of abode; (2) 

occupied over a substantial period of time; (3) that is permanent, not temporary. Snyder v. 

Pitts, 241 S.W.2d 136, 140 (Tex. 1951); In re A.D.P., 281 S.W.3d 541, 546 (Tex. App. 

— El Paso 2008, no pet.); In re Salgado, 53 S.W.3d 752, 763 (Tex. App. — El Paso 

2001, no pet.); In re S.D., 980 S.W.2d 758, 760 (Tex. App. — San Antonio 1998, no 

pet.); Munson v. Milton, 948 S.W.2d 813, 817 (Tex. App. — San Antonio 1997, pet. 

denied); Howell v. Mauzy, 899 S.W.2d 690, 697 (Tex. App. — Austin 1994, writ denied). 

This requires “actual, physical, and continuous” living in the county where residence is 

claimed, S.D., 980 S.W.2d at 760-61, i.e., an actual act, rather than merely some claimed 

intent to reside somewhere in the future. In re Martinez, 592 S.W.3d 170, 176 (Tex. App. 
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— Tyler 2019, orig. proceeding). 

 Specific examples of evidence showing where a litigant resides includes such 

things as where he works or attends school, where his spouse resides, where government-

issued documents show he resides, where the party in fact spends substantial amounts of 

time and where he is registered to vote. See, e.g., Snyder, 241 S.W.2d at 139-42; Rosales 

v. H.E. Butt Groc. Co., 905 S.W.2d 745, 749 (Tex. App. — San Antonio 1995, writ 

denied) (defamation case). Given the current emphasis on election integrity, the last 

factor is now of particular import — the Plaintiff can hardly have voted in Dallas County 

if he is, in fact, a resident of San Saba County, and O’Rourke cannot imagine the Plaintiff 

will go so far as to admit to having committed possible felony voter fraud merely to 

maintain this suit in San Saba County.  

 Here, the evidence shows the Plaintiff did not and cannot reside in San Saba 

County. Three of the eight properties connected to the Plaintiff that are located in San 

Saba County are either unimproved or only have such improvements as are associated 

with agriculture. See public database summaries of reports of County Tax Assessor-

Collector for San Saba County attached hereto as Exhibits 1-3.  As such, none of these 

properties can be the Plaintiff’s residence, having no place of abode at all, and therefore 

not being a place that the Plaintiff could have actually occupied as a residence. Five 

properties are listed as having a single-family residence on them.  See public database 

summary of reports of County Assessor-Collector for San Saba County attached hereto as 

Exhibits 4-8.   All of these, however, are  (1)  not owned by the Plaintiff, but rather by an 
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entity that is not a party to this lawsuit; and (2) listed as being owned by an “absentee 

owner”  indicating that none is a place where the Plaintiff has spent any significant 

amount of time, if any, and certainly not with the necessary regularity.  

 Other evidence shows the truth of the matter — the Plaintiff actually resides in 

Dallas County. The Plaintiff has a home at 8111 Westchester Drive, Dallas TX 75225.  

That is the mailing address listed for all of his San Saba properties (see Exhibits 1-8). It is 

the address listed as his residence for all of his political contributions in Texas.  See 

Exhibit 9 hereto.  And the Plaintiff is registered to vote in Dallas County, something he 

cannot have done unless he is a resident of Dallas County. Tex. Elec. Code §§ 

11.001(a)(2); 11.003.1 

 The Plaintiff is not a resident of San Saba County, and so cannot maintain a suit 

for defamation here. 

D. Venue Does Lie in El Paso County 

 Venue not being proper here, it must be moved to a county where it is proper. Tex. 

Civ. Prac. & Rem Code § 15.063(1). A county where venue is proper is El Paso County, 

because O’Rourke lives there. See Exhibit 10. Under the governing venue statute, this 

would be a proper county for the suit. Tex. Civ. Prac. & Rem. Code § 15.017. Because 

venue is not proper in San Saba County, and is proper in El Paso County, O’Rourke asks 

the Court to order venue for this suit be transferred to El Paso County. 

  
 

1 That this suit was filed just prior to the Republican primary elections shows the Plaintiff cannot 
have been a resident of San Saba County either when his claim accrued or when he filed suit, 
both events occurring before the date of those primaries. 
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III. 
 Conclusion and Prayer 
 
 The Plaintiff had at least two venues where he could properly file this suit, but 

instead chose to file it in the wrong venue. Because O’Rourke has objected to this 

improper venue, the Court should find venue is not proper in San Saba County, but that it 

is proper in El Paso County, and order the venue for this suit transferred to El Paso 

County. 

 Wherefore, premises considered, O’Rourke prays that, after notice and hearing, 

the Court transfer this case to El Paso County, Texas, on the grounds that El Paso County 

is a proper venue for the claims raised herein, and that San Saba County is not. 

 O’Rourke prays for such other and further relief, general or special, in law or in 

equity, to which he may prove himself to be justly entitled. 

       Respectfully submitted, 
 
       /s/ Chad W. Dunn                      
       Chad W. Dunn 
       State Bar No. 24036507 
       chad@brazilanddunn.com 

K. Scott Brazil 
       State Bar No. 02934050 
       scott@brazilanddunn.com 
       Brazil & Dunn 
       4407 Bee Caves Road, Suite 111 
       Austin, Texas 78746 
       Telephone: (512) 717-9822 
 

Joseph E. Sandler  
(pro hac vice motion forthcoming) 
Sandler, Reiff, Lamb, Rosenstein 
  & Birkenstock PC 
1090 Vermont Ave., N.W.  Suite 750 
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Washington, D.C. 20005 
Telephone: (202) 479-1111 
sandler@sandlerreiff.com 
 

       Counsel for Defendant 
 
 
 Certificate of Service 
 
 The undersigned hereby certifies that a true and correct copy of the foregoing 
Motion to Transfer Venue has been served on Constantine Z. Pamphilis, lead counsel of 
record for the Plaintiff, c/o Kasowitz Benson, 1415 Louisiana, Suite 2100, Houston, 
Texas 77002, through the Court’s efiling system on this, the 21st day of March, 2022. 
 
 
       /s/ Chad W. Dunn                      
       Chad W. Dunn 
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