
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF TEXAS 

AMARILLO DIVISION 

THE STATE OF TEXAS, 
 
  Plaintiff, 
v. 
 
EQUAL EMPLOYMENT OPPORTUNITY 

COMMISSION; CHARLOTTE A. BURROWS, in 
her official capacity as Chairman of the Equal 
Employment Opportunity Commission; 
MERRICK B. GARLAND, in his official capacity 
as Attorney General of the United States; U.S. 
DEPARTMENT OF HEALTH AND HUMAN 

SERVICES; XAVIER BECERRA, in his official 
capacity as Secretary of the Department of 
Health and Human Services; LISA J. PINO, in 
her official capacity as Director of the 
Department of Health and Human Services 
Office for Civil Rights, 
 
  Defendants. 

Case No. 2:21-cv-00194-Z 

FIRST AMENDED COMPLAINT 

1. On June 15, 2021, Charlotte Burrows, the Chairman of the Equal Employment 

Opportunity Commission, issued guidance purporting to set forth EEOC’s interpretation of 

employers’ obligations under Title VII of the Civil Rights Act of 1964. See Protections Against 

Employment Discrimination Based on Sexual Orientation or Gender Identity, NVTA-2021-1 (June 

15, 2021) (Exhibit A).  

2. The June 15 Guidance purports to require employers, including the State of Texas, 

to allow exceptions from their generally applicable workplace policies on usage of bathrooms, 

locker rooms, and showers (collectively, “bathrooms”), dress codes, and pronoun usage, based on 

the subjective gender identities of their employees. 
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3. That guidance misstates the law, increasing the scope of liability for the State in its 

capacity as an employer—and Burrows did not even have authority to issue it. 

4. On March 2, 2022, the Office of Civil Rights of the U.S. Department of Health and 

Human Services issued similar guidance purporting to set forth its interpretation of Section 1557 

of the Affordable Care Act, 42 U.S.C. § 18116; Section 504 of the Rehabilitation Act, 29 U.S.C. 

794; and Title II of the Americans with Disabilities Act, 42 U.S.C. § 12132. See HHS Notice and 

Guidance on Gender Affirming Care, Civil Rights, and Patient Privacy (March 2, 2022) (Exhibit 

B).  

5. The March 2 Guidance purports to empower HHS to withhold federal funding from 

entities, such as the State of Texas, that do not adhere to HHS’s misinterpretation of their 

obligations under those laws. Specifically, it states—incorrectly—that doctors and other staff 

members at facilities that receive federal funds who comply with obligations to report suspected 

child abuse to State authorities may have violated federal law. 

6. Texas seeks declaratory and injunctive relief against the enforcement of the June 

15 Guidance by EEOC and the March 2 Guidance by HHS. 

7. The State also seeks declaratory and injunctive relief against Attorney General 

Merrick B. Garland, in his official capacity as the Attorney General of the United States, who has 

authority to enforce EEOC’s views against the States. 

8. Texas brings this suit under Section 10(a) of the Administrative Procedure Act 

(“APA”), 5 U.S.C. § 702; the Declaratory Judgment Act, 28 U.S.C. §§ 2201, 2202; and the inherent 

equitable power of this Court.  

9. Texas and its constituent agencies, including the Texas Department of Agriculture 

(“TDA”), have the sovereign right to set their own policies on bathroom usage, dress codes, and 

pronoun usage within their workplaces.  

10. Texas further has the right to define and regulate the practice of medicine and the 

obligations of professionals toward minors who lack the power to consent to particular medical 

procedures.   

Case 2:21-cv-00194-Z   Document 31   Filed 03/15/22    Page 2 of 27   PageID 326Case 2:21-cv-00194-Z   Document 31   Filed 03/15/22    Page 2 of 27   PageID 326



 3 

11. “[T]he State has a significant role to play in regulating the medical profession,” 

Gonzales v. Carhart, 550 U.S. 124, 157 (2007), as well as “an interest in protecting the integrity 

and ethics of the medical profession.” Washington v. Glucksberg, 521 U.S. 702, 731 (1997). This 

includes “maintaining high standards of professional conduct” in the practice of medicine. Barsky 

v. Bd. of Regents of Univ. of N.Y., 347 U.S. 442, 451 (1954).  

12. Texas also has the power to protect children from abuse by their parents. “The 

whole subject of the domestic relations of husband and wife, parent and child, belongs to the laws 

of the states, and not to the laws of the United States.” In re Burrus, 136 U.S. 586, 593–94 (1890). 

I. PARTIES 

A. The State of Texas 

13. The Plaintiff is the State of Texas. Through its constituent agencies, the State 

employs hundreds of thousands of people. TDA alone employs approximately 615 people. The 

State also maintains numerous programs funded at least in part with monies received from the 

federal government. Texas’s Health and Human Services Commission alone receives billions of 

dollars in federal funding per year to conduct programs such as Medicare and Medicaid. 

B. EEOC Defendants 

14. Defendant EEOC is a federal law-enforcement agency empowered to bring civil 

enforcement actions against employers for violating Title VII of the Civil Rights Act of 1964. See 

42 U.S.C. § 2000e-6. EEOC also may issue “right-to-sue” letters that allow private individuals to 

sue their employers for violating EEOC’s interpretation of Title VII. See id. § 2000e-5(f). 

15. Defendant Charlotte A. Burrows is the Chairman of EEOC. She is sued in her 

official capacity. 

16. Defendant Merrick B. Garland is the Attorney General of the United States. He is 

sued in his official capacity. The Attorney General is empowered to bring civil enforcement actions 

against governmental employers, including the State of Texas, for alleged violations of Title VII. 

The Attorney General may also issue “right-to-sue” letters that allow private individuals to sue 
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their governmental employers, including the State of Texas, for violating EEOC’s interpretation of 

Title VII. 

C. HHS Defendants 

17. Defendant U.S. Department of Health and Human Services (“HHS”) is a federal 

cabinet agency. Its  Office for Civil Rights (“OCR”) is the arm of HHS charged with investigating 

alleged violations of the civil-rights laws pertaining to the statutes HHS administers and enforces. 

Among these are the Rehabilitation Act and Section 1557 of the Affordable Care Act. 

18. Defendant Xavier Becerra is the Secretary of Health and Human Services and is in 

charge of HHS. He is sued in his official capacity. 

19. Defendant Lisa J. Pino is the Director of OCR. She is sued in her official capacity. 

II. JURISDICTION AND VENUE 

20. The Court has federal question jurisdiction under 28 U.S.C. § 1331 because this 

suit concerns the scope of EEOC’s and HHS’s authority under federal law, and it also arises under 

the APA, 5 U.S.C. §§ 702–703. Further, the Court has jurisdiction to compel an officer or employee 

of EEOC to perform a duty under 28 U.S.C. § 1361. Finally, the Court is authorized to award the 

requested declaratory and injunctive relief under 5 U.S.C. § 706, 28 U.S.C. § 1361, and 28 U.S.C. 

§§ 2201–2202. 

21. Venue is proper in this District under 28 U.S.C. § 1391(e) because the State of Texas 

is a resident of this judicial district, the State and its constituent agencies have employees in this 

District, and a substantial part of the events or omissions giving rise to the State’s claims against 

the unlawful agency actions of EEOC and HHS occurred in this District.  

22. This Court is authorized to award the requested declaratory and injunctive relief 

under the APA, the Declaratory Judgment Act, 28 U.S.C. §§ 2201–2202; 28 U.S.C. § 1361; and its 

general equitable powers. 

Case 2:21-cv-00194-Z   Document 31   Filed 03/15/22    Page 4 of 27   PageID 328Case 2:21-cv-00194-Z   Document 31   Filed 03/15/22    Page 4 of 27   PageID 328



 5 

III. FACTUAL BACKGROUND 

A. EEOC’s June 15 Guidance and its Flawed Legal Foundations 

1. Chairman Burrows Issues the June 15 Guidance 

23. On June 15, 2021, Burrows issued what she termed a “technical assistance 

document” that purportedly both “explain[ed] what the Bostock decision means for LGBTQ+ 

workers (and all covered workers) and for employers across the country” and “explain[ed] the 

[EEOC’s] established legal positions on LGBTQ+ related matters, as voted by the Commission.” 

Ex. A at 2–3 (citing Bostock v. Clayton Cnty., ––– U.S. –––, 140 S. Ct. 1731 (2020)). 

24. The June 15 Guidance was not approved by a vote of the full Commission and was 

never published in the Federal Register. On information and belief, Burrows did not consult with 

the other Commissioners on this subject before issuing the June 15 Guidance. 

25. In question-and-answer format, the June 15 Guidance purported to describe three 

key substantive requirements Bostock had imposed on employers: 

9. May a covered employer require a transgender employee to dress in 
accordance with the employee’s sex assigned at birth? 

No. Prohibiting a transgender person from dressing or presenting consistent 
with that person’s gender identity would constitute sex discrimination. 

10. Does an employer have the right to have separate, sex-segregated 
bathrooms, locker rooms, or showers for men and women? 

Yes. Courts have long recognized that employers may have separate 
bathrooms, locker rooms, and showers for men and women, or may choose 
to have unisex or single-use bathrooms, locker rooms, and showers. The 
Commission has taken the position that employers may not deny an 
employee equal access to a bathroom, locker room, or shower that 
corresponds to the employee’s gender identity. In other words, if an 
employer has separate bathrooms, locker rooms, or showers for men and 
women, all men (including transgender men) should be allowed to use the 
men’s facilities and all women (including transgender women) should be 
allowed to use the women’s facilities. 

Case 2:21-cv-00194-Z   Document 31   Filed 03/15/22    Page 5 of 27   PageID 329Case 2:21-cv-00194-Z   Document 31   Filed 03/15/22    Page 5 of 27   PageID 329



 6 

11. Could use of pronouns or names that are inconsistent with an 
individual’s gender identity be considered harassment? 

Yes, in certain circumstances. Unlawful harassment includes unwelcome 
conduct that is based on gender identity. To be unlawful, the conduct must 
be severe or pervasive when considered together with all other unwelcome 
conduct based on the individual’s sex including gender identity, thereby 
creating a work environment that a reasonable person would consider 
intimidating, hostile, or offensive. In its decision in Lusardi v. Dep’t of the 
Army, the Commission explained that although accidental misuse of a 
transgender employee’s preferred name and pronouns does not violate Title 
VII, intentionally and repeatedly using the wrong name and pronouns to 
refer to a transgender employee could contribute to an unlawful hostile work 
environment. 

Ex. A at 6–7 (citations omitted). 

26. The June 15 Guidance makes several substantive changes including requirements 

that employers treat biological men as women—and biological women as men—when applying 

sex-specific policies or using sex-specific pronouns, despite these policies disregarding the 

concept of gender identity. 

2. The June 15 Guidance Relies on Two Inapplicable Sources of Authority 

27. The June 15 Guidance justifies its rules based on two sources of authority: Bostock 

and previous EEOC decisions. Neither supports the June 15 Guidance. 

28. Bostock is far narrower than the June 15 Guidance. Bostock explicitly disclaimed 

that it was deciding whether “sex-segregated bathrooms, locker rooms, and dress codes” would 

violate Title VII. Id. at 1753. Nor did the Court ever address the issue of pronouns. 

29. Bostock did not add new categories to those protected by Title VII; it applied 

existing rules covering discrimination on the basis of “sex”: “While Bostock held that Title VII 

protection based on sex classification includes an individual’s sexual orientation [or gender 

identity], it did not establish a new or otherwise separate protected class, but instead clarified the 

scope of sex classification.” Stollings v. Texas Tech Univ., No. 5:20-cv-250-H, 2021 WL 3748964, 

at *10 (N.D. Tex. Aug. 25, 2021) (Hendrix. J.) (citing Bostock, 140 S. Ct. at 1739). 
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30. Bostock did not adopt a different and broader definition of “sex.” Rather, the Court 

“proceed[ed] on the assumption that ‘sex’. . . refer[s] only to biological distinctions between male 

and female,” and did not include “norms concerning gender identity.” Bostock, 140 S. Ct. at 1739.  

31. The June 15 Guidance also cites “established legal positions . . . as voted by the 

Commission,” but those authorities were not interpretations of the portions of Title VII that apply 

to private and State employers. Instead, they involved the distinct language that applies to federal 

employees. 

32. In the language that applies to private-sector and State employers, Title VII makes 

it unlawful for an employer “to fail or refuse to hire or to discharge any individual, or otherwise to 

discriminate against any individual with respect to his compensation, terms, conditions, or 

privileges of employment, because of such individual’s race, color, religion, sex or national 

origin.” 42 U.S.C. § 2000-e2(a)(1) (emphasis added). The language covering federal employers is 

broader. There, the statute states that “[a]ll personnel actions affecting employees or applicants for 

employment . . . shall be made free from any discrimination based on race, color, religion, sex, or 

national origin.” Id. at § 2000e-16(a) (emphasis added). 

33. These textual differences “hold the Federal Government to a stricter standard than 

private employers or state or local governments.” Babb v. Wilkie, 140 S. Ct. 1168, 1173–74 (2020) 

(relating to ADEA standard with identical wording to Title VII); id. at 1181 (“Because § 633a(a)’s 

language also appears in the federal-sector provision of Title VII, 42 U.S.C. § 2000e–16(a), the 

Court’s rule presumably applies to claims alleging discrimination based on sex, race, religion, 

color, and national origin as well.”) (Thomas, J., dissenting); see also Smith v. City of Jackson, 544 

U.S. 228 (2005) (ADEA language should be read in pari materia with parallel language in Title 

VII); Durr v. Dept. of Veterans Affs., 843 F. App’x 246, 247 (11th Cir. 2021) (per curiam) 

(recognizing applicability of Babb to Title VII and lower causation threshold in federal 

employment context). 
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3. The June 15 Guidance Misapplies Title VII  

34. The bathroom, dress code, and pronoun policies targeted by the June 15 Guidance 

do not discriminate based on gender identity and therefore do not violate Bostock. While that case 

held that “discrimination based on homosexuality or transgender status necessarily entails 

discrimination based on sex,” 140 S. Ct. at 1747, the June 15 Guidance instead addresses “the 

converse question: whether discrimination on the basis of sex necessarily entails discrimination 

based on transgender status.” Adams v. Sch. Bd. of St. Johns Cnty., 3 F.4th 1299, 1332 (Pryor, C.J., 

dissenting), vacated, reh’g en banc granted, 9 F.4th 1369 (11th Cir. 2021).  

35. As explained by Chief Judge Pryor: “Separating bathrooms by sex treats people 

differently on the basis of sex. . . [but] the mere act of determining an individual’s sex, using the 

same rubric for both sexes, does not treat anyone differently on the basis of sex.” Id. at 1325–26 

(Pryor, C.J., dissenting). 

36. The June 15 Guidance explicitly allows sex-specific bathrooms and implicitly 

allows sex-specific dress codes and pronoun usage policies as a general matter. But it then “tr[ies] 

to work around [those concessions] with a linguistic device” by conflating “sex” with “gender 

identity.” Doe 2 v. Shanahan, 917 F.3d 694, 723 (D.C. Cir. 2019) (Williams, J., concurring in the 

result) (noting transgender plaintiffs’ simultaneous concession that military may have sex-specific 

standards and assertion that “sex” should be determined by subjective gender identity). 

37. Bostock never defined the terms “sexual orientation,” “transgender status,” or 

“gender identity.” Indeed, the issues in Bostock were exclusively related to discrimination based 

on status; no discrimination based on conduct was at issue: “Each of the three cases before us 

started the same way: An employer fired a long-time employee shortly after the employee revealed 

that he or she is homosexual or transgender—and allegedly for no reason other than the employee’s 

homosexuality or transgender status.” 140 S. Ct. at 1737; see also id. at 1753 (“The only question 

before us is whether an employer who fires someone simply for being homosexual or transgender” 

violates Title VII) (emphasis added).  
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38. Discrimination based on gender dysphoria or its treatment—which would include 

conduct such as opposite-sex dress, bathroom usage, or pronoun usage—is not the same as 

discrimination based on transgender status. Shanahan, 917 F.3d at 699–700.  

39. For all categories in Title VII (other than religion), courts have repeatedly rejected 

attempts to conflate volitional behavior or attributes that are associated with protected classes. See 

Espinoza v. Farah Mfg. Co., 414 U.S. 86, 88, 95 (1973) (rejecting conflation of citizenship or 

alienage status with Title VII category of national origin); EEOC v. Catastrophe Mgmt. Sols., 852 

F.3d 1018, 1032 (11th Cir. 2016) (noting “every court to have considered the issue has rejected the 

argument that Title VII protects hairstyles culturally associated with race”) (collecting cases); In 

re Union Pac. R.R. Emp. Pracs. Litig., 479 F.3d 936, 942–45 (8th Cir. 2007) (rejecting conflation 

of contraception use with Title VII category of sex); cf. Hazen Paper Co., v. Biggins, 507 U.S. 614, 

608–14 (1993) (rejecting conflation of age discrimination under ADEA with seniority or pension 

status).  

40. Simply put, gender identity is not more protected than race or national origin, and 

EEOC was wrong to do so in the June 15 Guidance. Practices or conduct associated with 

transgender status—as opposed to the status of feeling one is “really” the opposite sex—are not 

protected at all. 

B. HHS’s March 2 Guidance and Its Flawed Legal Foundations 

41. On March 2, 2022, OCR issued what it termed “additional information on federal 

civil rights protections . . . that apply to gender affirming care.” Ex. B at 1. It was neither published 

in the Federal Register nor promulgated subject to notice-and-comment procedures that apply to 

the issuance of substantive rules.  

42. A press release accompanying the guidance stated that it was issued in direct 

response to “a gubernatorial order in Texas” and was “intended to remind Texas and others of the 

federal protections that exist” under HHS’s erroneous interpretation of the law. See Statement by 
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HHS Secretary Xavier Becerra Reaffirming HHS Support and Protection for LGBTQI+ Children 

and Youth (Ex. C) at 1 (March 2, 2022).  

43. The “gubernatorial order” to which the press release refers is a February 22, 2022, 

letter from Governor Greg Abbott to Jaime Masters, Commissioner of the Texas Department of 

Family and Protective Services (attached as Ex. D). In that letter, Governor Abbott directs DFPS 

“to conduct a prompt and thorough investigation of any reported instances” of “so-called ‘sex 

change’ procedures” conducted on minors that Texas law recognizes as child abuse. Ex. D at 1. 

The letter incorporates an attached opinion from Texas Attorney General Ken Paxton—instructing 

that “DFPS and all other state agencies must follow the law as explained in OAG Opinion No. KP-

0401”— concluding that “it is already against the law to subject Texas children to a wide variety 

of elective procedures for gender transitioning, including reassignment surgeries that can cause 

sterilization, mastectomies, removals of otherwise healthy body parts, and administration of 

puberty-blocking drugs or supraphysiologic doses of testosterone or estrogen.” Id. (citing OAG 

Opn. No. KP-0401 (attached as Ex. E) and Tex. Fam. Code § 261.001(1)(A)–(D)).  

44. The March 2 Guidance does not state that it is adopting a policy. Rather, it states 

that it “is providing additional information on federal civil rights protections . . . that apply to 

gender affirming care.” Ex. B at 1. In bolded, inflated-size type, it invites “[p]arents and caregivers 

who believe their child has been denied health care, including gender affirming care, on the basis 

of that child’s gender identity” and “[h]ealth care providers who believe that they are or have been 

unlawfully restricted from providing health care to a patient on the basis of that patient’s gender 

identity” to “file a complaint with OCR.” Id. 

45. Section 1557 of the Affordable Care Act makes it illegal for an entity receiving 

funds for a program under that law to discriminate against a person’s participation in or receipt of 

benefits under such a program based on, among other things, the person’s sex. See 42 U.S.C. 

§ 18116 (incorporating 20 U.S.C. § 1681 (Title IX)). According to the March 2 Guidance, 

“federally-funded [sic] covered entities restricting an individual’s ability to receive medically 
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necessary care, including gender-affirming care, from their [sic] health care provider solely on the 

basis of their sex assigned at birth or gender identity likely violates Section 1557.” Ex. B at 2.  

46. Because Section 1557 does not mention the concept of gender identity, the March 

2 Guidance necessarily relies on Bostock for this interpretation of sex discrimination. But, as 

discussed above, Bostock proceeds directly on the assumption that “‘sex’ . . . refer[s] only to 

biological distinctions between male and female.” 140 S. Ct. at 1739.  

47. Nothing in Bostock altered the distinction between individuals who are legal adults 

and individuals who are minors, nor did anything in Bostock indicate that conduct associated with 

gender identity is protected. Only discrimination that is “inextricably” related to sex is forbidden 

by Title VII; distinctions “related to sex in some vague sense” or having only “some disparate 

impact on one sex or the other” are not reached by the statute. Id. at 1741–42. 

48. Bostock did not make a protected class those suffering from gender dysphoria, “a 

mental health condition from which only a subset of transgender people suffer. It is a serious mental 

health condition that is recognized by the American Psychiatric Association’s Diagnostic and 

Statistical Manual of Mental Disorders.” Shanahan, 917 F.3d at 708 (Williams, J., concurring in 

the result) (cleaned up).  

49. A recommended treatment for this mental disorder “includes, as appropriate, gender 

transition, which includes social transition, hormone therapy, and surgical interventions to bring 

the body into alignment with one’s gender identity.” Id. (cleaned up). Social transition, which is 

“the sole choice of many, consists simply of living one’s life fully in accordance with one’s gender 

identity, which typically includes publicly identifying oneself as that gender through all of the 

ways that people signal their gender to others such as through their name, pronoun usage, dress, 

manner and appearance, and social interactions.” Id. at 708–09 (cleaned up).  

50. By contrast, few transgender people take the extreme step of surgical body 

modification. Only 2% of biologically male transgender persons undergo “sex reassignment 

surgery”; this number is only 10% for biologically female transgender persons. Id. at 708. 
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51. In sum, being “transgender” is defined “in terms of how one identifies, not how one 

lives.” Id. at 722 (emphasis in original; cleaned up). This distinction has a meaningful practical 

application: “[O]nly 55% of transgender individuals report living in their preferred gender,” and 

“of the remainder only half—27% of the total—even wished to transition at some point in the 

future.” Id. 

52. “Transgender individuals have a gender identity—an internalized, felt sense of who 

they are as male or female—that does not align with their sex assigned at birth.” Id. at 708 (cleaned 

up). But the March 2 Guidance does not address discrimination against persons based on their 

“internalized, felt sense of who they are as male or female”—it instead seeks to require exceptions 

from Texas’s law regarding child abuse for medical procedures that would concededly constitute 

child abuse when performed on non-transgender children. But such special treatment violates 

Bostock’s admonition that “[a]n individual’s homosexuality or transgender status is not relevant 

to” decisions governed by a prohibition on sex discrimination. Bostock, 140 S. Ct. at 1741.  

53. Bostock does not allow any expansion of this concept to conduct that may be 

“associated with” transgender status—or any expansion as to sexual orientation beyond the 

internal orientation of one’s sexual attraction. Any such conduct would only be “related [to 

transgender status] in ‘some vague sense,’” or merely have “some disparate impact” on 

transgender persons. Bostock, 140 S. Ct. at 1742. Given that many transgender persons make no 

attempt to socially transition through dressing as or using bathrooms of the opposite sex, or 

demand to be referred to by pronouns of the opposite sex—much less undergo hormone treatment 

or genital mutilation—such behavior is not “inextricably” related to transgender status, and thus 

not sufficiently related to sex to be reached by Section 1557. Id.  

54. The March 2 Guidance also states that “Section 504 [of the Rehabilitation Act] 

protects qualified individuals with disabilities from discrimination in programs and activities 

receiving federal financial assistance” and that “[g]ender dysphoria may, in some cases, qualify as 

a disability under” that law. Ex. B at 2. It concludes on that basis that “[r]estrictions that prevent 

otherwise qualified individuals from receiving medically necessary care on the basis or their 
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gender dysphoria . . . may, therefore, also violate Section 504[.]” Id. But Congress has explicitly 

exempted gender dysphoria from the definition of “disability” under Section 504 and the 

Americans with Disabilities Act except when that condition itself results from a physical 

impairment. See 42 U.S.C. § 12211(b).1 Consistent with this narrow exception, Texas’s child abuse 

laws recognize “rare circumstances” of medical necessity for “children [who] have a medically 

verifiable genetic disorder of sex development or do not have the normal sex chromosome 

structure for male or female.” Ex. E at 2. 

C. The Effect of the Guidance Documents on the State of Texas 

55. The State of Texas employs hundreds of thousands of people. TDA alone employs 

approximately 615 people. 

56. TDA requires its employees to dress tastefully and professionally and be well-

groomed. If any employee dressed as a member of the opposite sex, TDA would consider such 

conduct to be a violation of its standards. 

57. TDA has both unisex single-occupancy bathrooms and bathrooms that are 

designated by sex. It interprets “sex” as referring to biological sex rather than gender identity. If 

any employee wanted to use the bathrooms designated for the opposite sex, TDA would reject such 

a request.  

58. TDA does not have a policy of directing its employees to use pronouns based on 

gender identity to refer to other employees. It also does not discipline employees based on any use 

of pronouns based on biological sex rather than the gender identity of other employees. If any 

employee wanted TDA to require other employees to use pronouns based on gender identity, TDA 

would reject such a request. 

 
1  Section 1557 prohibits discrimination against those who may not be discriminated against under the 

Rehabilitation Act by citing to 29 U.S.C. § 794. That section defines “disability” by reference to 29 U.S.C. 
§ 705(20). That definition states that “individual with a disability” means “any person who has a disability 
as defined in Section 12102 of title 42.” 29 U.S.C. § 705(20)(B). Section 12102 is part of Chapter 126 of 
Title 42, and “[u]nder [that] chapter, the term ‘disability’ shall not include . . . gender identity disorders not 
resulting from physical impairments. . . .” 42 U.S.C. § 12211. 
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59. The State of Texas receives billions of dollars of funding from the federal 

government each year. The most significant of those funds are those dedicated to Texas’s 

healthcare services. In Fiscal Year 2020, Texas’s Department of State Health Services received 

approximately $1.36 billion in federal funds; the State’s Health and Human Services Commission 

received more than $26 billion. Those funds made up, respectively, 67% and 62% of those 

agencies’ budgets.  

60. Covered entities that are found to violate the March 2 Guidance may lose their 

federal funding, be barred from doing business with the government, or risk false claims liability. 

45 C.F.R. § 92.5(a). 

61. Section 1557 empowers OCR “to handle complaints, initiate and conduct 

compliance reviews, conduct investigations, supervise and coordinate compliance within the 

Department, make enforcement referrals to the Department of Justice” for violations of Section 

1557. 42 U.S.C. § 92.5(b). 

62. The March 2 Guidance is a threat to the State—a threat that HHS will withhold 

funds to which Texas is legally entitled under the terms of the laws and regulations governing those 

federal programs unless it reforms its laws to comport with HHS’s erroneous interpretation of 

federal law. Further, the March 2 Guidance itself binds HHS’s employees and agents, requiring 

investigators and agency adjudicators to determine that the State has violated the law if its actions 

do not comport with the erroneous interpretation HHS has promulgated. And the threat of 

investigation itself imposes costs on the State; it must prepare for, and will have to defend against, 

investigations of the sort that HHS has explicitly invited based upon its erroneous interpretation 

of the law and its publicizing that erroneous interpretation to persons who would not otherwise 

have filed complaints that will now result in investigations. 

63. The June 15 Guidance has a direct and immediate impact on the day-to-day 

business of the State, its agencies, and its political subdivisions, including TDA.  

64. Plaintiff faces imminent injury for noncompliance with the June 15 Guidance in the 

form of EEOC investigations, Justice Department enforcement actions, and suits by “private 
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attorneys general,” Trafficante v. Metropolitan Life Ins. Co., 409 U.S. 205, 211 (1972), authorized 

by the Justice Department. State employers, including TDA, no less than private ones, are 

susceptible to “charges” of discrimination based on EEOC’s unlawful interpretation of Title VII. 

See 42 U.S.C. § 2000e-5(b). 

65. The only difference between EEOC’s authority regarding State employers and 

private ones is that the Commission generally does not have the authority to directly initiate a civil 

enforcement action against the former. See 42 U.S.C. § 2000e-5(f)(1). When it is a State employer 

that allegedly committed an unlawful employment practice, EEOC must refer the charge of 

discrimination to the Attorney General. Id. The Attorney General, in turn, can either sue the State 

or authorize the employee to do so. Id.  

66. But EEOC does have the authority to investigate and adjudicate Title VII claims 

against a State employer where the claim is on behalf of certain high-level state employees. See 

42 U.S.C. § 2000e-16c; 29 C.F.R. §§ 1603.109, 1603.304. 

67. The State and its agencies often face lawsuits under Title VII, including on the basis 

of sex discrimination.  

68. Burrows—in the name of EEOC—has issued a substantive interpretation of Title 

VII that purports to preempt the State’s sovereign power to enact and abide by its workplace 

policies. The State must analyze, agency by agency, the risk of EEOC investigations arising from 

the June 15 Guidance’s standards, facing the forced choice of either changing their policies at 

taxpayer expense or ignoring the June 15 Guidance and accepting impending enforcement actions 

and increased costs of litigation and liability under Title VII. 

IV. CLAIMS FOR RELIEF 

COUNT I  

EEOC Defendants: Action Not in Accordance With Law 

69. The June 15 Guidance is a final agency action reviewable under the APA. See 5 

U.S.C. § 701(a). There is no “evidence of legislative intention to preclude review” of the June 15 
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Guidance, much less the “clear and convincing evidence” that is required. Japan Whaling Assn. v. 

Am. Cetacean Socy., 478 U.S. 221, 230 n.4 (1986). 

70. The June 15 Guidance is not in accordance with law because it contradicts Title 

VII. Title VII, as interpreted by Bostock, forbids discrimination based on sexual orientation and 

gender identity because discriminating on those grounds treats employees differently based on the 

biological distinction between male and female. The June 15 Guidance, on the other hand, requires 

employers to treat employees of the same sex differently based on the employee’s gender 

identity—it does this by mandating accommodations for transgender employees with regard to 

workplace policies that are not based on gender identity.  

71. It therefore violates the APA. It is both “arbitrary, capricious, an abuse of discretion, 

or otherwise not in accordance with law” and “in excess of statutory jurisdiction, authority, or 

limitations.” 5 U.S.C. § 706(2)(A), (C). 

72. Because the March 2 Guidance are not in accordance with the law, it is invalid and 

must be set aside. 5 U.S.C. § 706. 

COUNT II  

EEOC Defendants: Substantive Violation of the First Amendment 

73. The June 15 Guidance is “not in accordance with law” and “contrary to 

constitutional right, power, privilege, or immunity,” 5 U.S.C. § 706(2)(A)–(B), because it violates 

the First Amendment to the U.S. Constitution. 

74. By purporting to require that employers and their employees use of an individual’s 

preferred pronouns based on subjective gender identity rather than biological sex, the June 15 

Guidance unconstitutionally compels and restrains speech. Meriwether v. Hartop, 992 F.3d 492 

(6th Cir. 2021). 

75. Adopting the policies required by the June 15 Guidance would cause Texas to 

violate its employees’ free speech rights. 
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COUNT III  

EEOC Defendants: Procedural Violation of Title VII—Failure to Follow Statutory 
Requirements to Issue Technical Assistance 

76. The June 15 Guidance is a final agency action.  

77. The June 15 Guidance is categorized as a “technical assistance document,” Ex. A 

at 1, but was not adopted by the means prescribed by Title VII for such documents. 

78. EEOC has the power “to furnish to persons subject to this subchapter such technical 

assistance as they may request to further their compliance with this subchapter or an order issued 

thereunder.” 42 U.S.C. § 2000e-4(g)(3).  

79. Exercising that power, just like “exercis[ing] all the powers of the Commission,” 

requires action of a majority of “a quorum” of “three members.” Id. § 2000e-4(c). Although the 

Chairman, acting alone, is responsible “for the administrative operations of the Commission,” id. 

§ 2000e-4(a), she cannot provide “technical assistance,” id. § 2000e-4(g)(3). 

80. The June 15 Guidance was also not issued in accordance with Title VII’s process 

for providing technical assistance.  

81. Title VII establishes “a revolving fund . . . to pay the cost (including administrative 

and personnel expenses) of providing . . . technical assistance.” Id. § 2000e-4(k)(1). To replenish 

the fund, EEOC must “charge fees . . . to offset the costs of . . . technical assistance.” Id. § 2000e-

4(k)(2)(A). “Such fees” must “be imposed on a uniform basis on persons and entities receiving 

such . . . assistance.” Id. § 2000e-4(k)(2)(A)(i).  

82. EEOC has not, however, followed this process or charged any fees at all related to 

the June 15 Guidance; it is available for free online on the Commission’s website. See 

https://www.eeoc.gov/laws/guidance/protections-against-employment-discrimination-based-

sexual-orientation-or-gender.  

83. Because it did not follow the proper procedures, EEOC therefore cannot defend its 

issuance of the June 15 Guidance as an effort to provide “technical assistance.” 
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84. The June 15 Guidance therefore violates the APA. It is “arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law,” “in excess of statutory jurisdiction, 

authority, or limitations,” and “without observance of procedure required by law.” 5 U.S.C. 

§ 706(2)(A), (C), (D). 

COUNT IV  

EEOC Defendants: Procedural Violation of Title VII—Issuance of an Invalid Substantive 
Rule 

85. The June 15 Guidance is a final agency action.  

86. EEOC “may issue only ‘procedural regulations’ implementing Title VII and may 

not promulgate substantive rules.” Texas v. EEOC, 933 F.3d 433, 439 (5th Cir. 2019) (citing 42 

U.S.C. § 2000e-12(a)). 

87. There are “two criteria [that] distinguish [procedural rules] from substantive rules: 

whether the rule (1) impose[s] any rights and obligations and (2) genuinely leaves the agency and 

its decisionmakers free to exercise discretion.” Texas v. United States, 809 F.3d 134, 151–155 (5th 

Cir. 2015) (quotation omitted). Under those criteria, the June 15 Guidance is a substantive rule. 

88. “Because the Guidance is a substantive rule, and the text of Title VII and precedent 

confirm that EEOC lacks authority to promulgate substantive rules implementing Title VII,” Texas, 

933 F.3d at 451, it is unlawful. 

89. The June 15 Guidance therefore violates the APA. It is both “arbitrary, capricious, 

an abuse of discretion, or otherwise not in accordance with law” and “in excess of statutory 

jurisdiction, authority, or limitations.” 5 U.S.C. § 706(2)(A), (C). 

COUNT V  

EEOC Defendants and HHS Defendants: Failure to Follow the Requirements of Notice-
and-Comment Rulemaking 

90. The June 15 Guidance and the March 2 Guidance are final agency actions 

reviewable under the APA. See 5 U.S.C. § 701(a). 
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91. Because they mandate requirements not required by Title VII or Section 1557 on 

employers and funding recipients, respectively, both Guidance documents are substantive or 

legislative rules that required notice-and-comment rulemaking. See 5 U.S.C. § 553. They are not 

exempt from the APA’s notice-and-comment requirements as interpretive rules, general statements 

of policy, or rules of agency organization, procedure, or practice. See id. § 553(b)(A). 

92. Because EEOC and HHS did not use notice-and-comment procedures, the June 15 

Guidance and March 2 Guidance are invalid. See 5 U.S.C. § 706. 

COUNT VI  

EEOC Defendants: Failure to Follow Proper Procedures—Violation of Agency’s Own 
Regulations 

93. The June 15 Guidance is a final agency action.  

94. Burrows lacked the authority to issue the June 15 Guidance on her own. When a 

“guidance document sets forth the Commission’s position on a legal principle for the first time or 

change[] the Commission’s legal position on any issue, the Commission must approve the 

guidance document by majority vote.” 29 C.F.R. § 1695.2(d). 

95. The June 15 Guidance announced a new legal position: that non-federal employers 

are obligated to treat biological men as women and treat biological women as men. See Ex A at 

Questions 9–11.  

96. The June 15 Guidance attempts to downplay the significance of this change by 

pointing to previous precedent about federal employers. Id. But as Title VII establishes different 

standards for federal and non-federal employers, an assertion that precedent governing federal 

employers extends to non-federal employers is a new legal position. 

97. Because the Commission did not “approve the guidance document by a majority 

vote,” 29 C.F.R. § 1695.2(d), it is invalid. 

98. Alternatively, even if the June 15 Guidance did not set forth a new or changed 

position under 29 C.F.R. § 1695.2(d), Burrows would have had to circulate the document “to the 

Commission for informational purposes for a period of not less than five days, unless emergency 
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circumstances do not allow.” Id. On information and belief, she did not do so. Nor did she invoke 

the “emergency circumstances” exception that would have allowed her to do so. See Ex. A. Indeed, 

she could not have done so as there was no basis to do so. The June 15 Guidance is thus 

procedurally invalid. 

99. More, Burrows violated the procedural requirements governing cost estimates. 

EEOC’s procedural obligations turn in large part on whether a guidance document is “significant.” 

Compare 29 C.F.R. § 1695.5(a) (imposing requirements for “[e]ach proposed significant guidance 

document”), and id. § 1695.4(b) (the procedures described in § 1695.5” are not required “[i]f the 

guidance document is determined not to be significant”). To avoid gamesmanship, the regulations 

explain how to determine significance. 

100. Second, before issuing guidance, EEOC must provide the Office of Information 

and Regulatory Affairs “an opportunity to review a guidance document to determine if it meets the 

definition of “‘significant guidance document.’” 29 C.F.R. § 1695.4(a). On information and belief, 

Burrows did not.  

101. Because EEOC did not comply with its own rules, the June 15 Guidance violates 

the APA because it is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 

with law,” and “without observance of procedure required by law.” 5 U.S.C. § 706(2)(A), (D). 

COUNT VII  

EEOC Defendants and HHS Defendants: Failure to Follow Proper Procedures—Failure to 
Publish Substantive Rule of General Applicability 

102. The June 15 Guidance and the March 2 Guidance are final agency actions 

reviewable under the APA. See 5 U.S.C. § 701(a). 

103. The Freedom of Information Act requires agencies to publish in the Federal 

Register all “substantive rules of general applicability adopted as authorized by law, and statements 

of general policy or interpretations of general applicability formulated and adopted by the agency.” 

5 U.S.C. § 552(a)(1)(D).  
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104. The June 15 Guidance and March 2 Guidance are substantive rules of general 

applicability because they bind their respective staff to a legal interpretation that is not commanded 

by any statute. However, neither was published in the Federal Register. 

105. The June 15 Guidance and March 2 Guidance therefore violate the APA. They are 

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law,” “in excess 

of statutory jurisdiction, authority, or limitations,” and “without observance of procedure required 

by law.” 5 U.S.C. § 706(2)(A), (C), (D). 

COUNT VIII  

EEOC Defendants: Substantive Violation of the Eleventh Amendment 

106. The June 15 Guidance is a final agency action.  

107. The June 15 Guidance is “not in accordance with law” and “contrary to 

constitutional right, power, privilege, or immunity,” 5 U.S.C. § 706(2)(A)–(B), because its 

interpretation of Title VII violates the Eleventh Amendment to the U.S. Constitution. 

108. Congress may use its authority to enforce the Fourteenth Amendment to abrogate 

the States’ sovereign immunity only to remedy violations of the Constitution by the States; it may 

not substantively redefine a State’s constitutional obligations. See City of Boerne v. Flores, 521 

U.S. 507, 520 (1997) (requiring “congruence and proportionality between the injury to be 

prevented or remedied and the means adopted to that end”).  

109. Congress never identified any pattern of discrimination by the States against 

employees based on homosexual status or transgender status, let alone one that amounted to a 

constitutional violation. 

110. Because the June 15 Guidance is an unlawful attempt to abrogate Plaintiff’s 

sovereign immunity, it is unconstitutional. 

COUNT IX  

EEOC Defendants and HHS Defendants: Arbitrary and Capricious Agency Action 
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111. The June 15 Guidance and the March 2 Guidance are final agency actions 

reviewable under the APA. See 5 U.S.C. § 701(a). 

112. The APA’s prohibition against arbitrary and capricious agency action requires 

federal agencies to engage in “reasoned decision-making.” Allentown Mack Sales & Serv., Inc. v. 

NLRB, 522 U.S. 359, 374 (1998) (quotation marks omitted). “Not only must an agency’s decreed 

result be within the scope of its lawful authority, but the process by which it reaches that result 

must be logical and rational.” Id. Put differently, “agency action is lawful only if it rests ‘on a 

consideration of the relevant factors.’” Michigan v. EPA, 576 U.S. 743, 750 (2015) (quoting State 

Farm, 463 U.S. at 43). 

113. The June 15 Guidance did not articulate reasons that justify extending precedent 

governing federal employers to non-federal employers, whose liability is judged under a different 

standard. 

114. The March 2 Guidance did not articulate reasons that justify extending Bostock’s 

interpretation of “sex” as relating to the biological differences between men and women to gender 

dysphoria. Nor did it articulate reasons to disregard Congress’s exclusion of gender dysphoria from 

the definition of “disability” subject only to a narrow exception. 

115. The absence of reasoning dooms any administrative action. “[A] court may uphold 

agency action only on the grounds that the agency invoked when it took the action.” Michigan, 

576 U.S. at 758 (citing SEC v. Chenery Corp., 318 U.S. 80, 87 (1943)). Because there is no “basis 

articulated in the order by the agency itself,” the June 15 Guidance and the March 2 Guidance 

cannot “be upheld.” Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168–69 (1962).  

116. This result is the same even if the June 15 Guidance or March 2 Guidance were 

determined to be interpretive rules. An agency has an “obligation to explain its reasoning on the 

record” for interpretive rules just as it does for legislative rules. Yale-New Haven Hosp. v. Leavitt, 

470 F.3d 71, 82 (2d Cir. 2006); see Perez v. Mortgage Bankers Assn., 575 U.S. 92, 105–06 (2015) 

When an agency, as EEOC did with the June 15 Guidance and HHS did with the March 2 

Guidance, offers “no contemporaneous explanation at all in promulgating the” interpretive rule at 
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issue, the rule is invalid. Id. at 83; see also Hicks v. Comm’r of Soc. Sec., 909 F.3d 786, 808 (6th 

Cir. 2018) (interpretation arbitrary and capricious because the agency’s rule “did not include any 

of the reasons it now offers for” its interpretation).  

117. Even if EEOC or HHS had provided some explanation, the June 15 Guidance and 

March 2 Guidance would be arbitrary and capricious. “Agency action is lawful only if it rests on 

a consideration of the relevant factors.” Michigan, 576 U.S. at 750 (internal quotation marks 

omitted). By implicitly equating federal employers and other employers, Burrows ignored EEOC’s 

previous decisions. Similarly, the March 2 Guidance gives no evidence that HHS considered any 

factors other than its erroneous interpretation of the law. Indeed, it evinces a disregard for the law, 

directly contradicting Congress’s definition of “disability” to exclude gender dysphoria with a 

narrow exception by implying that the exception applies to orders of magnitudes more persons 

than it in fact does. 

118. EEOC and HHS “entirely failed to consider [those] important aspect[s] of the 

problem” each was purporting to address. Dept. of Homeland Sec. v. Regents of the Univ. of Cal., 

140 S. Ct. 1891, 1913 (2020) (quoting Motor Vehicle Mfrs. Assn. of U.S., Inc. v. State Farm Mut. 

Auto. Ins. Co., 463 U.S. 29, 51 (1983)). The June 15 Guidance and the March 2 Guidance are 

therefore arbitrary and capricious, and each must be set aside. 

COUNT X  

HHS Defendants: Action Not in Accordance With Law 

119. The March 2 Guidance is a final agency action.  

120. The APA prohibits agency actions that are “arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A). 

121. The March 2 Guidance is not in accordance with law. The March 2 Guidance 

purports to empower HHS to withhold federal funds from a state based on an erroneous 

interpretation of sex discrimination in Section 1557. The actions the Guidance purports to target—

the basis on which HHS purports that it has the right to withhold federal funding—does not 
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discriminate based on the concept of gender identity, but disregards that concept altogether, as 

Bostock requires. Texas’s child abuse laws forbid sterilization, genital mutilation, or unnecessary 

medical interventions for minors regardless of the gender identity of any persons. The March 2 

Guidance does not challenge these generally applicable rules of Texas law, but interprets Section 

1557 as requiring exemptions form those laws for persons who identify as transgender. But Bostock 

does not require such accommodations—indeed, it forbids them. 

122. The March 2 Guidance therefore violates the APA. It is both “arbitrary, capricious, 

an abuse of discretion, or otherwise not in accordance with law” and “in excess of statutory 

jurisdiction, authority, or limitations.” 5 U.S.C. § 706(2)(A), (C). 

123. Because the March 2 Guidance are not in accordance with the law, it is invalid and 

must be set aside. 5 U.S.C. § 706. 

COUNT XI  

EEOC Defendants and HHS Defendants: Ultra Vires Action 

124. A plaintiff has a cause of action “at equity,” Green Valley Spec. Util. Dist. v. City of 

Schertz, 969 F.3d 460, 475 (5th Cir. 2020) (en banc), arising from “a long history of judicial review 

of illegal executive action, tracking back to England.” Armstrong v. Exceptional Child Ctr., Inc., 

575 U.S. 320, 326–27 (2015). “Equity thus provides the basis for relief—the cause of action, so to 

speak”—when a plaintiff seeks prospective relief “with respect to violations of federal law by 

federal officials.” Simmat v. U.S. Bur. of Prisons, 413 F.3d 1225, 1232 (10th Cir. 2005) 

(McConnell, J.); Armstrong, 575 U.S. at 327 (citing Am. Sch. of Magnetic Healing v. McAnnulty, 

187 U.S. 94, 108 (1902)). See also Stark v. Wickard, 321 U.S. 288, 310 (1994) (“[U]nder Article 

III, Congress established courts to adjudicate cases and controversies as to . . . the exertion of 

unauthorized administrative power.”) 

125. “When an executive acts ultra vires, courts are normally available to reestablish the 

limits on his authority.” Dart v. United States, 848 F. 2d 217, 224 (D.C. Cir. 1988). “Nothing in 
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the subsequent enactment of the APA altered the McAnnulty doctrine of review. It does not repeal 

the review of ultra vires actions that was recognized long before, in McAnnulty.” Id.  

126. The State can bring a “non-statutory review action,” and courts have authority to 

review federal executive action that exceeds statutory authorization. Chamber of Commerce of 

U.S. v. Reich, 74 F.3d 1322, 1327–32 (D.C. Cir. 1996). Such an action need not satisfy the 

requirements of proceeding under the APA. See Simmat, 413 F.3d at 1233 n.9 (allowing 

constitutional claim to proceed even though plaintiff “appear[ed] to concede that his claim does 

not satisfy the APA’s requirement of ‘final agency action’”). 

127. EEOC’s June 15 Guidance and HHS’s March 2 Guidance, and the enforcement 

proceedings they threaten, are just such actions. The agencies’ interpretations of the law are 

incorrect, leading them to assume investigatory and enforcement power Congress has not awarded 

them. Texas is entitled to an injunction to prevent their exercise of that authority. 

V. DEMAND FOR JUDGMENT 

Plaintiff the State of Texas respectfully requests the Court:  

a. Declare that the June 15 Guidance and March 2 Guidance are unlawful; 

b. Vacate and set aside the June 15 Guidance and March 2 Guidance; 

c. Issue a preliminary injunction prohibiting the EEOC Defendants from enforcing or 
implementing the June 15 Guidance or the interpretation of Title VII described in that 
guidance or, in the alternative, postponing the effective date of the June 15 Guidance; 

d. Issue a temporary restraining order and preliminary injunction prohibiting the HHS 
Defendants from enforcing or implementing the March 2 Guidance or the interpretation of 
the law described in that guidance or, in the alternative, postponing the effective date of the 
March 2 Guidance; 

e. Issue a permanent injunction prohibiting the EEOC Defendants from enforcing or 
implementing the June 15 Guidance or the statutory interpretation contained in that 
guidance; 
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f. Issue a permanent injunction prohibiting the HHS Defendants from enforcing or 
implementing the March 2 Guidance or the statutory interpretation contained in that 
guidance; 

g. Award Texas the costs of this action and reasonable attorney’s fees; and 

h. Award such other and further relief as the Court deems equitable and just. 
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  Defendants. 
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Document Applicant:

Applicants for employment  employees  employers covered by Title VII
related representatives and practitioners

Previous Revision:

No.

The contents of this document do not have the force and e�ect of law and are
not meant to bind the public in any way. This document is intended only to
provide clarity to the public regarding existing requirements under the law or
agency policies.

On June 15, 2020, the Supreme Court of the United States issued its landmark
decision in the case Bostock v  Clayton County [1]
(https://www.eeoc.gov/protections-against-employment-discrimination-
based-sexual-orientation-or-gender-identity# edn1)  which held that the
prohibition against sex discrimination in Title VII of the Civil Rights Act of 1964 (Title
VII) includes employment discrimination against an individual on the basis of sexual
orientation or transgender status.

This fact sheet briefly explains what the Bostock decision means for LGBTQ+ workers
(and all covered workers) and for employers across the country. It also explains the
Equal Employment Opportunity Commission’s (EEOC or Commission) established
legal positions on LGBTQ+-related matters, as voted by the Commission.
Before Bostock, the Commission decided an array of matters involving employment
discrimination based on sexual orientation and gender identity. For example, the
EEOC has authority under Title VII to decide employment discrimination appeals by
employees of the federal government and  in 2012  decided that discrimination
against an applicant for federal employment based on gender identity is
discrimination based on sex.[2] (https://www.eeoc.gov/protections-against-
employment discrimination based sexual orientation or gender
identity# edn2)  In 2015, in a federal sector matter involving a decision not to
permanently hire an individual, the Commission decided that sexual orientation
discrimination states a claim of sex discrimination under Title VII [3]
(https://www.eeoc.gov/protections-against-employment-discrimination-
based-sexual-orientation-or-gender-identity# edn3)  More recently, the
Commission also applied the Bostock decision in the federal sector [4]
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(https://www.eeoc.gov/protections against employment discrimination
based-sexual-orientation-or-gender-identity# edn4)

This information is not new policy  This publication in itself does not have the force
and e�ect of law and is not meant to bind the public in any way. It is intended only
to provide clarity to the public regarding existing requirements under the law.

1. What happened in the Bostock case?

The Bostock case involved a trio of cases alleging discrimination against LGBTQ+
workers, which the Supreme Court decided together in a single opinion. Gerald
Bostock, a child welfare services coordinator, was fired a�er his employer learned
he had joined a gay so�ball league  Donald Zarda  a skydiving instructor  was fired
a�er his employer learned he was gay. In a case filed by the EEOC, funeral director
Aimee Stephens was fired a�er her employer learned that she was going to
transition from male to female  In deciding these cases  the Supreme Court held
that employment discrimination based on sexual orientation (Bostock and Zarda) or
transgender status (Aimee Stephens) is discrimination “because of sex,” and is
therefore unlawful under Title VII

The Supreme Court in Bostock recognized that to discriminate against a person
based on sexual orientation or transgender status is to discriminate against that
individual based on sex. Therefore, the Supreme Court held that Title VII makes it
unlawful for a covered employer to take an employee’s sexual orientation or
transgender status into account in making employment related decisions  The
Court explicitly reserved some issues for future cases.

2. Does Title VII protect all workers?

Title VII protects job applicants, current employees (including full-time, part-time,
seasonal  and temporary employees)  and former employees  if their employer has
15 or more employees. Employers with fewer than 15 total employees are not
covered by Title VII.

Title VII protects employees regardless of citizenship or immigration status, in every
state, the District of Columbia, and the United States territories.

Title VII generally does not apply to individuals who are found to be independent
contractors. Figuring out whether someone is an employee or an independent
contractor is a fact specific inquiry  To find out more  see the EEOC s guidance

Case 2:21-cv-00194-Z   Document 31-1   Filed 03/15/22    Page 5 of 50   PageID 356Case 2:21-cv-00194-Z   Document 31-1   Filed 03/15/22    Page 5 of 50   PageID 356



3/7/22, 2:21 PM Protections Against Employment Discrimination Based on Sexual Orientation or Gender Identity | U.S. Equal Employment Opportu…

https://www.eeoc.gov/laws/guidance/protections-against-employment-discrimination-based-sexual-orientation-or-gender 4/10

on Threshold Issues (https://www.eeoc.gov/laws/guidance/section 2 threshold
issues) .

3. Does Title VII apply to all employers?

Title VII applies to private-sector employers with 15 or more employees, to state and
local government employers with 15 or more employees  and to the federal
government as an employer. Title VII also applies to unions and employment
agencies.

Title VII does not apply to Tribal nations. However, private employers with 15 or
more employees are covered by the statute, even if they operate on a Tribal
reservation

Title VII allows “religious organizations” and “religious educational institutions”
(those organizations whose purpose and character are primarily religious) to hire
and employ people who share their own religion (in other words, it is not unlawful
religious discrimination for a qualifying employer to limit hiring in this way). Courts
also apply a “ministerial exception  that bars certain employment discrimination
claims by the employees of religious institutions because those employees perform
vital religious duties at the core of the mission of the religious institution. Courts
and the EEOC consider and apply  on a case by case basis  any religious defenses to
discrimination claims, under Title VII and other applicable laws. For more
information on those defenses and other issues related to religious organizations
and discrimination based on religion  see EEOC Compliance Manual, Section 12:
Religious Discrimination (https://www.eeoc.gov/laws/guidance/section-12-
religious-discrimination) .

Other defenses might also be available to employers depending on the facts of a
particular case.

4. Does Title VII protect employees who work in places where state or local law
does not prohibit employment discrimination based on sexual orientation or
gender identity?

Yes. As a federal law, Title VII applies nationwide and protects employees from
discrimination based on sexual orientation or gender identity regardless of state or
local laws.

5. What kind of discriminatory employment actions does Title VII prohibit?
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Title VII includes a broad range of protections  Among other things  under Title VII
employers cannot discriminate against individuals based on sexual orientation or
gender identity with respect to:

hiring

firing, furloughs, or reductions in force

promotions

demotions

discipline

training

work assignments

pay  overtime  or other compensation

fringe benefits

other terms  conditions  and privileges of employment

Discrimination also includes severe or pervasive harassment. It is unlawful for an
employer to create or tolerate such harassment based on sexual orientation or
gender identity. Further, if an employee reports such harassment by a customer or
client, the employer must take steps to stop the harassment and prevent it from
happening again. For more information, visit the EEOC’s harassment page
at https://www.eeoc.gov/harassment (https://www.eeoc.gov/harassment) .

6. Are non LGBTQ+ job applicants and employees also protected against sexual
orientation and gender identity discrimination?

Yes employers are not allowed to discriminate against job applicants or employees
because the applicants or employees are, for example, straight or cisgender
(someone whose gender identity corresponds with the sex assigned at birth). Title
VII prohibits harassment and other forms of discrimination based on sexual
orientation or gender identity.

7. Could an employer’s discriminatory action be justified by customer or client
preferences?
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No  As a general matter  an employer covered by Title VII is not allowed to fire
refuse to hire, or take assignments away from someone (or discriminate in any other
way) because customers or clients would prefer to work with people who have a
di�erent sexual orientation or gender identity  Employers also are not allowed to
segregate employees based on actual or perceived customer preferences. (For
example, it would be discriminatory to keep LGBTQ+ employees out of public-facing
positions, or to direct these employees toward certain stores or geographic areas.)

8. Is an employer allowed to discriminate against an employee because the
employer believes the employee acts or appears in ways that do not conform to
stereotypes about the way men or women are expected to behave?

No  Whether or not an employer knows an employee s sexual orientation or gender
identity, employers are not allowed to discriminate against an employee because
that employee does not conform to a sex-based stereotype about feminine or
masculine behavior  For example  employers are not allowed to discriminate against
men whom they perceive to act or appear in stereotypically feminine ways, or
against women whom they perceive to act or appear in stereotypically masculine
ways.

9. May a covered employer require a transgender employee to dress in
accordance with the employee’s sex assigned at birth?

No. Prohibiting a transgender person from dressing or presenting consistent with
that person s gender identity would constitute sex discrimination [5]
(https://www.eeoc.gov/protections-against-employment-discrimination-
based-sexual-orientation-or-gender-identity# edn5)

10. Does an employer have the right to have separate, sex-segregated
bathrooms, locker rooms, or showers for men and women?

Yes. Courts have long recognized that employers may have separate bathrooms,
locker rooms, and showers for men and women, or may choose to have unisex or
single use bathrooms  locker rooms  and showers  The Commission has taken the
position that employers may not deny an employee equal access to a bathroom,
locker room, or shower that corresponds to the employee’s gender identity.[6]
(https://www.eeoc.gov/protections against employment discrimination
based-sexual-orientation-or-gender-identity# edn6)  In other words, if an
employer has separate bathrooms, locker rooms, or showers for men and women,

Case 2:21-cv-00194-Z   Document 31-1   Filed 03/15/22    Page 8 of 50   PageID 359Case 2:21-cv-00194-Z   Document 31-1   Filed 03/15/22    Page 8 of 50   PageID 359



3/7/22, 2:21 PM Protections Against Employment Discrimination Based on Sexual Orientation or Gender Identity | U.S. Equal Employment Opportu…

https://www.eeoc.gov/laws/guidance/protections-against-employment-discrimination-based-sexual-orientation-or-gender 7/10

all men (including transgender men) should be allowed to use the men s facilities
and all women (including transgender women) should be allowed to use the
women’s facilities.

11. Could use of pronouns or names that are inconsistent with an individual’s
gender identity be considered harassment?

Yes, in certain circumstances. Unlawful harassment includes unwelcome conduct
that is based on gender identity. To be unlawful, the conduct must be severe or
pervasive when considered together with all other unwelcome conduct based on
the individual’s sex including gender identity, thereby creating a work environment
that a reasonable person would consider intimidating, hostile, or o�ensive. In its
decision in Lusardi v  Dep t of the Army [7] (https://www.eeoc.gov/protections
against-employment-discrimination-based-sexual-orientation-or-gender-
identity# edn7)  the Commission explained that although accidental misuse of a
transgender employee s preferred name and pronouns does not violate Title VII
intentionally and repeatedly using the wrong name and pronouns to refer to a
transgender employee could contribute to an unlawful hostile work environment.

12. If a job applicant’s or an employee’s Title VII rights have been violated, what
can the applicant or employee do?

For applicants and employees of private sector employers and state and local
government employers, the individual can contact the EEOC for help in deciding
what to do next  If the individual decides to file a charge of discrimination with the
EEOC, the agency will conduct an investigation to determine if applicable Equal
Employment Opportunity (EEO) laws have been violated. Because an individual
must file an EEOC charge within 180 days of the alleged violation in order to take
further legal action (or 300 days if the employer is also covered by a state or local
employment discrimination law), it is best to begin the process early.

For more information about filing a charge, visit https://www.eeoc.gov/how-file-
charge-employment-discrimination (https://www.eeoc.gov/how-file-charge-
employment-discrimination) . To begin the process of filing a charge of
discrimination against a private company or a state or local government employer,
go to the EEOC Online Public Portal at https://publicportal.eeoc.gov
(https://publicportal.eeoc.gov/   or visit your local EEOC o�ice
(see https://www.eeoc.gov/field-o�ice (https://www.eeoc.gov/field-o�ice)  for
contact information)  For general information  visit the EEOC website
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at https://www.eeoc.gov (https://www.eeoc.gov/protections against
employment-discrimination-based-sexual-orientation-or-gender-identity) , or
call 1-800-669-4000 (voice), 1-800-669-6820 (TTY), or 1-844-234-5122 (ASL Video
Phone)  

The U.S. Department of Labor’s O�ice of Federal Contract Compliance Programs
(OFCCP) enforces regulations that prohibit certain federal contractors from
engaging in employment discrimination based on sexual orientation and gender
identity, under Executive Order 11246, as amended. Executive Order 11246 applies
to businesses with federal contracts and federally assisted construction contracts
totaling more than $10,000. For more information,
see https://www.dol.gov/agencies/ofccp/faqs/lgbt
(https://www.dol.gov/agencies/ofccp/faqs/lgbt)
 and https://www.dol.gov/agencies/ofccp/jurisdictional-thresholds#Q2
(https://www.dol.gov/agencies/ofccp/jurisdictional-thresholds#Q2) .

For applicants and employees of the federal government, the process for seeking
legal redress for Title VII violations is di�erent than the process that individuals in
the private sector and state and local governments must use. Federal applicants and
employees must first contact the EEO O�ice at the specific federal agency that they
believe committed the unlawful employment discrimination  In general  federal
applicants and employees must start this federal sector EEO process by contacting
the relevant federal agency’s EEO o�ice to request EEO counseling. Most federal
agencies list contact information for their internal EEO o�ices on their external agency
website.

A federal applicant or employee generally must request EEO counseling from the
appropriate agency within 45 calendar days of the date of the incident(s) the
employee or applicant believes to be discriminatory. Failure to adhere to this
time limitation could result in an individual forfeiting legal rights and remedies
that otherwise would be available. Nevertheless, if a federal applicant or
employee alleges that they were subjected to a hostile work environment, and
at least one incident occurred within 45 calendar days of contacting an EEO
counselor, then incidents occurring outside of the 45-calendar day window may
still be considered for investigation.

Federal applicants and employees can also find out more information on the federal
sector process for alleging employment discrimination on the EEOC’s website here
(https://www.eeoc.gov/federal sector/federal employees job applicants) 
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Other processes may be available for federal applicants and employees seeking
relief for sexual orientation or gender identity discrimination, including filing
grievances under applicable collective bargaining agreements and/or filing a
prohibited personnel practice complaint under the Civil Service Reform Act of 1978
with the U.S. O�ice of Special Counsel (http://www.osc.gov/) .

13. If I contact the EEOC or file a charge or complaint of discrimination, could I
be fired?

It is unlawful for an employer to retaliate against  harass  or otherwise punish any
employee for:

opposing employment discrimination that the employee reasonably believed
was unlawful;

filing an EEOC charge or complaint;

or participating in any investigation, hearing, or other proceeding connected to
Title VII enforcement.

Retaliation is anything that would be reasonably likely to discourage workers from
making or supporting a charge of discrimination. To learn more about retaliation,
see https://www.eeoc.gov/laws/guidance/enforcement guidance retaliation
and-related-issues (https://www.eeoc.gov/laws/guidance/enforcement-
guidance-retaliation-and-related-issues) .

 

 

[1] (https://www.eeoc.gov/protections-against-employment-discrimination-
based-sexual-orientation-or-gender-identity# ednref1)  590 U.S. ___, 140 S. Ct.
1731 (2020).

[2] (https://www.eeoc.gov/protections-against-employment-discrimination-
based-sexual-orientation-or-gender-identity# ednref2)  In Macy v. Dep’t of
Justice, EEOC Appeal No. 0120120821 (Apr. 20, 2012), a Commission-voted decision
involving an applicant for federal employment, the EEOC determined that
transgender discrimination, including discrimination because an employee does
not conform to gender norms or stereotypes, is sex discrimination in violation of
Title VII based on a plain interpretation of the statutory language prohibiting
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discrimination because of sex  Specifically  the Commission explained that
discrimination based on an employee’s gender identity is sex discrimination
“regardless of whether an employer discriminates against an employee [for
expressing the employee s] gender in a non stereotypical fashion  because the
employer is uncomfortable with the fact that the person has transitioned or is in the
process of transitioning from one gender to another, or because the employer
simply does not like that the person is identifying as a transgender person.”

[3] (https://www.eeoc.gov/protections-against-employment-discrimination-
based sexual orientation or gender identity# ednref3)  In Baldwin v  Dep t of
Transp., EEOC Appeal No. 0120133080 (July 15, 2015), a Commission-voted decision
involving a failure to permanently hire an individual as an air tra�ic controller, the
Commission concluded that a claim alleging discrimination on the basis of sexual
orientation necessarily states a claim of discrimination on the basis of sex under
Title VII.

[4] (https://www.eeoc.gov/protections-against-employment-discrimination-
based-sexual-orientation-or-gender-identity# ednref4)  See Bart M. v. Dep’t of
the Interior, EEOC Appeal No. 0120160543 (Jan. 14, 2021).

[5] (https://www.eeoc.gov/protections-against-employment-discrimination-
based sexual orientation or gender identity# ednref5)  See Macy v  Dep t of
Justice, EEOC Appeal No. 0120120821 (Apr. 20, 2012).

[6] (https://www.eeoc.gov/protections against employment discrimination
based-sexual-orientation-or-gender-identity# ednref6)  See Lusardi v. Dep’t of
the Army, EEOC Appeal No. 0120133395 (Apr. 1, 2015) (concluding in an EEOC
decision involving a federal employee that Title VII is violated where an employer
denies an employee equal access to a common restroom corresponding to the
employee’s gender identity).

[7] (https://www.eeoc.gov/protections-against-employment-discrimination-
based-sexual-orientation-or-gender-identity# ednref7)  Id.
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U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES 

Office for Civil Rights

HHS Notice and Guidance on Gender Affirming Care, Civil Rights, and 

Patient Privacy 

The Department of Health & Human Services (HHS) stands with transgender and gender 

nonconforming youth and their families—and the significant majority of expert medical 

associations—in unequivocally stating that gender affirming care for minors, when medically 

appropriate and necessary, improves their physical and mental health. Attempts to restrict, 

challenge, or falsely characterize this potentially lifesaving care as abuse is dangerous. Such 

attempts block parents from making critical health care decisions for their children, create a 

chilling effect on health care providers who are necessary to provide care for these youth, and 

ultimately negatively impact the health and well-being of transgender and gender nonconforming 

youth. The HHS Office for Civil Rights (OCR) will continue working to ensure that transgender 

and gender nonconforming youth are able to access health care free from the burden of 

discrimination.  HHS understands that many families and health care providers are facing fear 

and concerns about attempts to portray gender affirming care as abuse. To help these families 

and providers navigate those concerns, HHS is providing additional information on federal civil 

rights protections and federal health privacy laws that apply to gender affirming care. 

As a law enforcement agency, OCR is investigating and, where appropriate, enforcing Section 

1557 of the Affordable Care Act1 cases involving discrimination on the basis of sexual 

orientation and gender identity in accordance with all applicable law. This means that if people 

believe they have been discriminated against in a health program or activity that receives 

financial assistance from HHS, they can file a complaint.   

Federal Civil Rights Laws: 

Parents or caregivers who believe their child has been denied health care, including 

gender affirming care, on the basis of that child’s gender identity, may file a 

complaint with OCR. 

Health care providers who believe that they are or have been unlawfully restricted 

from providing health care to a patient on the basis of that patient’s gender identity 

may file a complaint with OCR. 

OCR enforces federal civil rights laws that prohibit discriminatory restrictions on access to 

health care. Among these laws is Section 1557, which prohibits discrimination on the basis of 

race, color, national origin, sex, age, and disability in covered health programs or activities. OCR 

1 42 U.S.C. 18116; see also 45 C.F.R. part 92. 
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also enforces Section 504 of the Rehabilitation Act,2 which prohibits discrimination on the basis 

of disability in any program or activity receiving federal financial assistance. 

Section 1557 protects the right of individuals to access the health programs and activities of 

recipients of federal financial assistance without facing discrimination on the basis of sex, which 

includes discrimination on the basis of gender identity. Categorically refusing to provide 

treatment to an individual based on their gender identity is prohibited discrimination. Similarly, 

federally-funded covered entities restricting an individual’s ability to receive medically 

necessary care, including gender-affirming care, from their health care provider solely on the 

basis of their sex assigned at birth or gender identity likely violates Section 1557. For example, if 

a parent and their child visit a doctor for a consultation regarding or to receive gender affirming 

care, and the doctor or other staff at the facility reports the parent to state authorities for seeking 

such care, that reporting may constitute violation of Section 1557 if the doctor or facility receives 

federal financial assistance. Restricting a health care provider’s ability to provide or prescribe 

such care may also violate Section 1557. 

Section 504 protects qualified individuals with disabilities from discrimination in programs and 

activities receiving federal financial assistance. Title II of the Americans with Disabilities Act3 

(ADA) protects qualified individuals with disabilities from discrimination in state and local 

government programs. Gender dysphoria may, in some cases, qualify as a disability under these 

laws. Restrictions that prevent otherwise qualified individuals from receiving medically 

necessary care on the basis of their gender dysphoria, gender dysphoria diagnosis, or perception 

of gender dysphoria may, therefore, also violate Section 504 and Title II of the ADA.   

If you believe that you or another party has been discriminated against on the basis of gender 

identity or disability in seeking to access gender affirming health care, visit the OCR complaint 

portal to file a complaint online. To read more about Section 1557 and other laws that OCR 

enforces, please visit our website at https:www.hhs.gov/ocr.   

Federal Health Care Privacy Laws - Health Insurance Portability and 

Accountability Act of 1996 (HIPAA): 

HIPAA, the cornerstone patient privacy law, limits the circumstances under which 

health care providers and other entities may disclose protected health information, 

such as gender affirming physical or mental health care administered by a licensed 

provider.  

Providers who may be concerned about their obligations to disclose information 

concerning gender affirming care should seek additional legal guidance regarding 

their legal responsibilities and other laws. 

2 29 U.S.C. 794; see also 45 C.F.R. part 84. 
3 42 U.S.C. 12132. 
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OCR enforces the HIPAA Privacy, Security and Breach Notification Rules,4 which establish 

requirements with respect to the use, disclosure, and protection of protected health information 

(PHI) by covered entities and business associates;5 provide health information privacy and 

security protections; and establish rights for individuals with respect to their PHI.6     

OCR reminds covered entities (health plans, health care providers, health care clearinghouses) 

and business associates that the HIPAA Privacy Rule permits, but does not require, covered 

entities and business associates to disclose PHI about an individual, without the individual’s 

authorization,7 when such disclosure is required by another law and the disclosure complies with 

the requirements of the other law.8  This “required by law” exception to the authorization 

requirement is limited to “a mandate contained in law that compels an entity to make a use or 

disclosure of PHI and that is enforceable in a court of law.”9  Where a disclosure is required by 

law, the disclosure is limited to the relevant requirements of such law.10 Disclosures of PHI that 

do not meet the “required by law definition” or exceed what is required by such law do not 

qualify as permissible disclosures under this exception.  

HIPAA prohibits disclosure of gender affirming care that is PHI without an 

individuals’ consent11 except in limited circumstances.  

If you believe that your (or someone else’s) health privacy rights have been violated, visit the 

OCR complaint portal to file a complaint online. 

DISCLAIMER: The contents of this document do not have the force and effect of law and are 

not meant to bind the public in any way.  This document is intended only to provide clarity to the 

public regarding existing requirements under the law or the Departments’ policies. 

To obtain this information in an alternate format, contact the HHS Office for Civil Rights at 

(800) 368-1019, TDD toll-free: (800) 537-7697, or by emailing OCRMail@hhs.gov. Language 

assistance services for OCR matters are available and provided free of charge.  

4 45 C.F.R. Parts 160 and 164, Subparts A, C, D, and E. 
5 See 45 C.F.R. 160.103 (“covered entity” and ‘business associate” definitions). 
6 See 45 C.F.R. 160.103 (“protected health information” and “individually identifiable health information” 

definitions). 
7 See 45 C.F.R. 164.508(c) (HIPAA authorization required elements). 
8 45 C.F.R. 164.512(a)(1). 
9 45 C.F.R. 164.103 (“required by law” definition). Required by law includes, but is not limited to, court orders and 

court-ordered warrants; subpoenas or summons issued by a court, grand jury, a governmental or tribal inspector 

general, or an administrative body authorized to require the production of information; a civil or an authorized 

investigative demand; Medicare conditions of participation with respect to health care providers participating in the 

program; and statutes or regulations that require the production of information, including statutes or regulations that 

require such information if payment is sought under a government program providing public benefits. 
10 45 C.F.R. 164.512(a)(1). 
11 For purposes of this guidance, “consent” refers to a valid HIPAA authorization. See 45 C.F.R. 164.508. 
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HHS.gov

Statement by HHS Secretary Xavier Becerra Reaffirming
HHS Support and Protection for LGBTQI+ Children and
Youth
Today, on the heels of a discriminatory gubernatorial order in Texas, Health and Human Services (HHS)
Secretary Xavier Becerra released the following statement reaffirming HHS’s commitment to supporting
and protecting transgender youth and their parents, caretakers and families. Secretary Becerra also
announced several immediate actions HHS is taking actions to support LGBTQI+ youth and further remind
Texas and others of the federal protections that exist to ensure transgender youth receive the care they
need:

“The Texas government’s attacks against transgender youth and those who love and care for them are
discriminatory and unconscionable. These actions are clearly dangerous to the health of transgender
youth in Texas. At HHS, we listen to medical experts and doctors, and they agree with us, that access to
affirming care for transgender youth is essential and can be life-saving. 

“HHS is committed to protecting young Americans who are targeted because of their sexual orientation or
gender identity, and supporting their parents, caretakers and families. That is why I directed my team to
evaluate the tools at our disposal to protect trans and gender diverse youth in Texas, and today I am
announcing several steps we can take to protect them.

“HHS will take immediate action if needed. I know that many youth and their supportive families are
feeling scared and isolated because of these attacks. HHS is closely monitoring the situation in Texas,
and will use every tool at our disposal to keep Texans safe.

“Any individual or family in Texas who is being targeted by a child welfare investigation because of this
discriminatory gubernatorial order is encouraged to contact our Office for Civil Rights to report their
experience.” 

New HHS Actions Announced by Secretary Xavier Becerra:

Home > About > News > Statement by HHS Secretary Xavier Becerra Reaffirming HHS Support and Protection for LGBTQI+ Children and Youth

U.S. Department of Health & Human Services

FOR IMMEDIATE RELEASE  
March 2, 2022

Contact: HHS Press Office 
202-690-6343

media@hhs.gov (mailto:media@hhs.gov)
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HHS is releasing guidance to state child welfare agencies through an Information Memorandum
(https://www.acf.hhs.gov/cb/policy-guidance/im-22-01) that makes clear that states should use their child welfare systems to

advance safety and support for LGBTQI+ youth,  which importantly can include access to gender
affirming care; 

HHS is also releasing guidance - PDF (https://www.hhs.gov/sites/default/files/hhs-ocr-no ice-and-guidance-gender-affirming-care.pdf) * on

patient privacy, clarifying that, despite the Texas government’s threat, health care providers are not
required to disclose private patient information related to gender affirming care;  

HHS also issued guidance - PDF (https://www.hhs.gov/sites/default/files/hhs-ocr-notice-and-guidance-gender-affirming-care.pdf) * making

clear that denials of health care based on gender identity are illegal, as is restricting doctors and health
care providers from providing care because of a patient’s gender identity;  

The Secretary also called on all of HHS to explore all options to protect kids, their parents, caretakers
and families; and

HHS will also ensure that families and health care providers in Texas are aware of all the resources
available to them if they face discrimination as a result of this discriminatory gubernatorial order.

If you believe that you or another party has been discriminated against on the basis of gender identity or
disability in seeking to access gender affirming health care, visit the OCR complaint portal
(https://ocrportal.hhs.gov/ocr/smartscreen/main.jsf) to file a complaint online.

If you have questions regarding patient privacy laws, please reach out to the Office for Civil
Rights email: OCRPrivacy@hhs.gov (mailto:OCRPrivacy@hhs.gov) or call Toll-free:  (800) 368-1019

Resources for kids, parents, caretakers and families:

SAMHSA supports the Center of Excellence on LGBTQ+ Behavioral Health Equity (https://lgbtqequity.org/) ,

which provides behavioral health practitioners with vital information on supporting the population of
people identifying as lesbian, gay, bisexual, transgender, queer, questioning, intersex, two-spirit, and
other diverse sexual orientations, gender identities and expressions. The Center’s website includes a
recorded webinar on Gender Identity, Expression & Behavioral Health 101. Upcoming webinars will
include topics such as: How to Signal to Youth that You are an LGBTQ+ Affirming Provider; How to
Respond When a Young Person Discloses their SOGIE; Supporting Families of LGBTQ+ Youth; and
Safety Planning for LGBTQ+ Students. 

A Practitioner’s Resource Guide: Helping Families to Support Their LGBT Children
(https://store.samhsa.gov/product/A-Practitioner-s-Resource-Guide-Helping-Families-to-Support-Their-LGBT-Children/PEP14-LGBTKIDS)  is a resource guide

developed by SAMHSA that offers information and resources to help practitioners throughout health
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and social service systems implement best practices in engaging and helping families and caregivers to
support their lesbian, gay, bisexual, and transgender (LGBT) children.

* People using assistive technology may not be able to fully access information in these files. For
assistance, contact the HHS Office for Civil Rights at (800) 368-1019, TDD toll-free: (800) 537-7697, or by
emailing OCRMail@hhs.gov (mailto:OCRMail@hhs.gov) .

###

Note: All HHS press releases, fact sheets and other news materials are available at https://www.hhs.gov/news (/news) . 

Like HHS on Facebook (https://www.facebook.com/pages/US-Health-and-Human-Services/573990992631231?ref=hl) , follow HHS on Twitter @HHSgov

(https://twitter.com/#!/HHSGov) , and sign up for HHS Email Updates (https://cloud.connect.hhs.gov/subscriptioncenter) . 

Last revised: March 2, 2022
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February 18, 2022 

The Honorable Matt Krause 
Chair, House Committee on General 

Investigating 
Texas House of Representatives 
Post Office Box 2910 
Austin, Texas 78768-2910  

Opinion No. KP-0401 

Re: Whether certain medical procedures performed on children constitute child abuse 
(RQ-0426-KP) 

Dear Representative Krause: 

You ask whether the performance of certain medical and chemical procedures on 
children—several of which have the effect of sterilization—constitute child abuse.1 You 
specifically ask about procedures falling under the broader category of “gender reassignment 
surgeries.” Request Letter at 1. You state that such procedures typically are performed to 
“transition individuals with gender dysphoria to their desired gender,” and you identify the 
following specific “sex-change procedures”: 

(1) sterilization through castration, vasectomy, hysterectomy, 
oophorectomy, metoidioplasty, orchiectomy, penectomy, 
phalloplasty, and vaginoplasty; (2) mastectomies; and (3) removing 
from children otherwise healthy or non-diseased body part or tissue. 

Id. at 1 (footnotes omitted). Additionally, you ask whether “providing, administering, prescribing, 
or dispensing drugs to children that induce transient or permanent infertility” constitutes child 
abuse. See id. at 1–2. You include the following categories of drugs: (1) puberty-suppression or 
puberty-blocking drugs; (2) supraphysiologic doses of testosterone to females; and (3) 
supraphysiologic doses of estrogen to males. See id. 

1See Letter from Honorable Matt Krause, Chair, House Comm. on Gen. Investigating, to Honorable Ken 
Paxton, Tex. Att’y Gen. at 1 (Aug. 23, 2021), https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton 
/rq/2021/pdf/RQ0426KP.pdf (“Request Letter”); see also Letter from Honorable Jaime Masters, Comm’r, Tex. Dept. 
of Family & Protective Servs., to Honorable Greg Abbott, Governor, State of Tex. at 1 (Aug. 11, 2021), https:// 
gov.texas.gov/uploads/files/press/Response_to_August_6_2021_OOG_Letter_08.11.2021.pdf (on file with the Op. 
Comm.) (hereinafter “Commissioner’s Letter”). 
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The Honorable Matt Krause - Page 2 

You qualify your question with the following statement: “Some children have a medically 
verifiable genetic disorder of sex development or do not have the normal sex chromosome 
structure for male or female as determined by a physician through genetic testing that require 
procedures similar to those described in this request.” Id. at 2. In other words, in rare 
circumstances, some of the procedures you list are borne out of medical necessity. For example, a 
minor male with testicular cancer may need an orchiectomy. This opinion does not address or 
apply to medically necessary procedures. 

I.  Executive Summary 

Based on the analysis herein, each of the “sex change” procedures and treatments 
enumerated above, when performed on children, can legally constitute child abuse under several 
provisions of chapter 261 of the Texas Family Code. 

• These procedures and treatments can cause “mental or emotional injury to a child that 
results in an observable and material impairment in the child’s growth, development, or 
psychological functioning.” TEX. FAM. CODE § 261.001(1)(A). 

• These procedures and treatments can “caus[e] or permit[] the child to be in a situation in 
which the child sustains a mental or emotional injury that results in an observable and 
material impairment in the child’s growth, development, or psychological functioning.” Id. 
§ 261.001(1)(B). 

• These procedures and treatments can cause a “physical injury that results in substantial 
harm to the child.” Id. § 261.001(1)(C). 

• These procedures and treatments often involve a “failure to make a reasonable effort to 
prevent an action by another person that results in physical injury that results in substantial 
harm to the child[,]” particularly by parents, counselors, and physicians. Id. 
§ 261.001(1)(D). 

In addition to analysis under the Family Code, we discuss below the fundamental right to 
procreation, issues of physical and emotional harm associated with these procedures and 
treatments, consent laws in Texas and throughout the country, and existing child abuse standards. 
Each of the procedures and treatments you ask about can constitute child abuse when performed 
on minor children. 

II.  Nature and context of the question presented 

Forming the basis for your request, you contend that the “sex change” procedures and 
treatments you ask about are typically performed to transition individuals with gender dysphoria 
to their desired gender. See Request Letter at 1. The novel trend of providing these elective sex 
changes to minors often has the effect of permanently sterilizing those minor children. While you 
refer to these procedures as “sex changes,” it is important to note that it remains medically 
impossible to truly change the sex of an individual because this is determined biologically at 
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The Honorable Matt Krause - Page 3 

conception. No doctor can replace a fully functioning male sex organ with a fully functioning 
female sex organ (or vice versa). In reality, these “sex change” procedures seek to destroy a fully 
functioning sex organ in order to cosmetically create the illusion of a sex change. 

Beyond the obvious harm of permanently sterilizing a child, these procedures and 
treatments can cause side effects and harms beyond permanent infertility, including serious mental 
health effects, venous thrombosis/thromboembolism, increased risk of cardiovascular disease, 
weight gain, decreased libido, hypertriglyceridemia, elevated blood pressure, decreased glucose 
tolerance, gallbladder disease, benign pituitary prolactinoma, lowered and elevated triglycerides, 
increased homocysteine levels, hepatotoxicity, polycythemia, sleep apnea, insulin resistance, 
chronic pelvic pain, and increased cancer and stroke risk.2 

While the spike in these procedures is a relatively recent development,3 sterilization of 
minors and other vulnerable populations without clear consent is not a new phenomenon and has 
an unsettling history. Historically weaponized against minorities, sterilization procedures have 
harmed many vulnerable populations, such as African Americans, female minors, the disabled, 
and others.4 These violations have been found to infringe upon the fundamental human right to 
procreate. Any discussion of sterilization procedures in the context of minor children must, 
accordingly, consider the fundamental right that is at stake: the right to procreate. Given the 
uniquely vulnerable nature of children, and the clear dangers of sterilization demonstrated 
throughout history, it is important to emphasize the crux of the question you present today— 
whether facilitating (parents/counselors) or conducting (doctors) medical procedures and 
treatments that could permanently deprive minor children of their constitutional right to procreate, 
or impair their ability to procreate, before those children have the legal capacity to consent to 
those procedures and treatments, constitutes child abuse. 

The medical evidence does not demonstrate that children and adolescents benefit from 
engaging in these irreversible sterilization procedures. The prevalence of gender dysphoria in 
children and adolescents has never been estimated, and there is no scientific consensus that these 
sterilizing procedures and treatments even serve to benefit minor children dealing with gender 
dysphoria. As stated by the Centers for Medicare and Medicaid Services, “There is not enough 
high-quality evidence to determine whether gender reassignment surgery improves health 
outcomes for Medicare beneficiaries with gender dysphoria and whether patients most likely to 
benefit from these types of surgical intervention can be identified prospectively.”5 Also, “several 
studies show a higher rate of regret at being sterilized among younger women than among those 

2See Timothy Cavanaugh, M.D., Cross-Sex Hormone Therapy, FENWAY HEALTH (2015), 
https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf. 

3SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/ (demonstrating a spike in referrals to 
Gender Identify Development Services around the mid-2010s). 

4Alexandra Stern, Ph.D., Forced sterilization policies in the US targeted minorities and those with 
disabilities – and lasted into the 21st Century, (Sept. 23, 2020), https://ihpi.umich.edu/news/forced-sterilization-
policies-us-targeted-minorities-and-those-disabilities-and-lasted-21st. 

5Centers for Medicare and Medicaid Services, Decision Memo for Gender Dysphoria and Gender 
Reassignment Surgery (CAG-00446N) (Aug. 30, 2016), http://www.lb7.uscourts.gov/documents/17-
264URL1DecisionMemo.pdf. 
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The Honorable Matt Krause - Page 4 

who were sterilized at a later age.” 43 FED. REG. at 52,151, 52,152. This further indicates that 
minor children are not sufficiently mature to make informed decisions in this context. 

There is no evidence that long-term mental health outcomes are improved or that rates of 
suicide are reduced by hormonal or surgical intervention. “Childhood-onset gender dysphoria has 
been shown to have a high rate of natural resolution, with 61-98% of children reidentifying with 
their biological sex during puberty. No studies to date have evaluated the natural course and rate 
of gender dysphoria resolution among the novel cohort presenting with adolescent-onset gender 
dysphoria.”6 One of the few relevant studies monitored transitioned individuals for 30 years. It 
found high rates of post-transition suicide and significantly elevated all-cause mortality, including 
increased death rates from cardiovascular disease and cancer, although causality could not be 
established.7 The lack of evidence in this field is why the Centers for Medicare & Medicaid 
Services rejected a nationwide coverage mandate for adult gender transition surgeries during the 
Obama Administration. Similarly, the World Professional Association for Transgender Health 
states that with respect to irreversible procedures, genital surgery should not be carried out until 
patients reach the legal age of majority to give consent for medical procedures in a given country.8 

Generally, the age of majority is eighteen in Texas. TEX. CIV. PRAC. & REM. CODE 
§ 129.001. With respect to consent to sterilization procedures, Medicaid sets the age threshold 
even higher, at twenty-one years old. Children and adolescents are promised relief and asked to 
“consent” to life-altering, irreversible treatment—and to do so in the midst of reported 
psychological distress, when they cannot weigh long-term risks the way adults do, and when they 
are considered by the State in most regards to be without legal capacity to consent, contract, vote, 
or otherwise. Legal and ethics scholars have suggested that it is particularly unethical to radically 
intervene in the normal physical development of a child to “affirm” a “gender identity” that is at 
odds with bodily sex.9 

State and federal governments have “wide discretion to pass legislation in areas where 
there is medical and scientific uncertainty.” Gonzales v. Carhart, 550 U.S. 124, 163 (2007). Thus, 
states routinely regulate the medical profession and routinely update their regulations as new trends 
arise and new evidence becomes available. In the opioid context, for instance, states responded to 
an epidemic caused largely by pharmaceutical companies and medical professionals. Dismissing 
as “opioidphobic” any concern that “raising pain treatment to a ‘patients’ rights’ issue could lead 
to overreliance on opioids,” these experts created new pain standards and assured doctors that 

6SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/. 
7See Cecilia Dhejne, et al., Long-term Follow-up of Transsexual Persons Undergoing Sex Reassignment 

Surgery: Cohort Study in Sweden, 6 PLOS ONE, Issue 2, 5 (Feb. 22, 2011) (19 times the expected norm overall 
(Table 2), and 40 times the norm for biological females (Table s1)), https://journals.plos.org/plosone 
/article?id=10.1371/journal.pone.0016885.  

8WORLD PROFESSIONAL ASS’N FOR TRANSGENDER HEALTH, Standards of Care for the Health of 
Transsexual, Transgender, and Gender-Nonconforming People at 59 (7th ed. 2012), available at https://www. 
wpath.org/media/cms/Documents/SOC%20v7/SOC%20V7_English2012.pdf?_t=1613669341. 

9Ryan T. Anderson & Robert P. George, Physical Interventions on the Bodies of Children to “Affirm” their 
“Gender Identity” Violate Sound Medical Ethics and Should Be Prohibited, PUBLIC DISCOURSE: THE JOURNAL OF 
THE WITHERSPOON INSTITUTE (Dec. 8, 2019), https://www.thepublicdiscourse.com/2019/12/58839/. 
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The Honorable Matt Krause - Page 5 

prescribing more opioids was largely risk free.10 Id. As we know now, the results were—indeed, 
are—nothing short of tragic.11 There is always the potential for novel medical determinations to 
promote purported remedies that may not improve patient outcomes and can even result in tragic 
harms. The same potential for harm exists for minors who have engaged in the type of procedures 
or treatments above. 

The State’s power is arguably at its zenith when it comes to protecting children. In the 
Supreme Court’s words, that is due to “the peculiar vulnerability of children.” Bellotti v. Baird, 
443 U.S. 622, 634 (1979); see also Ginsberg v. New York, 390 U.S. 629, 640 (1968) (“The State 
also has an independent interest in the well-being of its youth.”). The Supreme Court has explained 
that children’s “inability to make critical decisions in an informed, mature manner” makes 
legislation to protect them particularly appropriate. Bellotti, 443 U.S. at 634. The procedures that 
you ask about impose significant and irreversible effects on children, and we therefore address 
them with extreme caution, mindful of the State’s duty to protect its children. See generally T.L. 
v. Cook Children’s Med. Ctr., 607 S.W.3d 9, 42 (Tex. App.—Fort Worth 2020), cert. denied, 141 
S. Ct. 1069 (2021) (“Children, by definition, are not assumed to have the capacity to take care of 
themselves. They are assumed to be subject to the control of their parents, and if parental control 
falters, the State must play its part as parens patriae. In this respect, the [child]’s liberty interest 
may, in appropriate circumstances, be subordinated to the State’s parens patriae interest in 
preserving and promoting the welfare of the child.”) (citation omitted). 

III. To the extent that these procedures and treatments could result in sterilization, 
they would deprive the child of the fundamental right to procreate, which supports a 
finding of child abuse under the Family Code. 

A. The procedures you describe can and do cause sterilization. 

The surgical and chemical procedures you ask about can and do cause sterilization.12 

Similarly, the treatments you ask about often involve puberty-blocking medications. Such 
medications suppress the body’s production of estrogen or testosterone to prevent puberty and are 
being used in this context to pause the sexual development of a person that occurs during puberty. 
The use of these chemical procedures for this purpose is not approved by the federal Food and 
Drug Administration and is considered an “off-label” use of the medications. These chemical 
procedures prevent a person’s body from developing the capability to procreate. There is 
insufficient medical evidence available to demonstrate that discontinuing the medication resumes 
a normal puberty process. See generally Hennessy-Waller v. Snyder, 529 F. Supp. 3d 1031, 1042 
(D. Ariz. 2021), citing Bell v. Tavistock and Portman NHS Foundation Trust, 2020 EWHC 3274, 

10See David W. Baker, The Joint Commission’s Pain Standards: Origins and Evolution 4 (May 5, 2017) 
(footnotes omitted), https://perma.cc/RZ42-YNRC (“[N]o large national studies were conducted to examine whether 
the standards improved pain assessment or control.”). 

11See generally U.S. HEALTH & HUMAN SERVS., WHAT IS THE U.S. OPIOID EPIDEMIC?, https://www.hhs.gov/ 
opioids/about-the-epidemic/index html. 

12See Philip J. Cheng, Fertility Concerns of the Transgender Patient, TRANSL ANDROL UROL. 
2019;9(3):209-218 (explaining that hysterectomy, oophorectomy, and orchiectomy “results in permanent sterility”), 
https://www ncbi nlm nih.gov/pmc/articles/PMC6626312/. 
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The Honorable Matt Krause - Page 6 

¶ 134 (Dec. 1, 2020) (referring to Bell’s conclusion that a clinic’s practice of prescribing puberty-
suppressing medication to individuals under age 18 with gender dysphoria and determining such 
treatment was experimental). Thus, because the procedures you inquire about can and do result in 
sterilization, they implicate a minor child’s constitutional right to procreate. 

B.  The United States Constitution protects a fundamental right to procreation. 

The United States Supreme Court recognizes that the right to procreate is a fundamental 
right under the Fourteenth Amendment. See Skinner v. Oklahoma, 316 U.S. 535, 541 (1942). 
Almost a century ago, the Court explained the unique concerns sterilization poses respecting this 
fundamental right: 

The power to sterilize, if exercised, may have subtle, far reaching 
and devastating effects. In evil or reckless hands it can cause races 
or types which are inimical to the dominant group to wither and 
disappear. There is no redemption for the individual whom the law 
touches. Any experiment which the State conducts is to his 
irreparable injury. He is forever deprived of a basic liberty. 

Id. To the extent the procedures you describe cause permanent damage to reproductive organs and 
functions of a child before that child has the legal capacity to consent, they unlawfully violate the 
child’s constitutional right to procreate. See generally 43 FED. REG. at 52,146–52,152 (discussing 
ripeness for coercion and regret rates among minor children). 

C. Because children are legally incompetent to consent to sterilization, procedures 
and treatments that result in a child’s sterilization are unauthorized and infringe on 
the child’s fundamental right to procreate. 

Under Texas law, a minor is a person under eighteen years of age that has never been 
married and never declared an adult by a court. See TEX. CIV. PRAC. & REM. CODE § 129.001; TEX. 
FAM. CODE §§ 1.104, 101.003 (including a minor on active duty in the military, one who does not 
live with a parent or guardian and who manages their own financial affairs, among others). State 
law recognizes seven instances in which a minor can consent to certain types of medical treatment 
on their own. See id. § 32.003. None of the express provisions relating to a minor’s ability to 
consent to medical treatment addresses consent to the procedures used for “gender-affirming” 
treatment. See generally id. 

The lack of authority of a minor to consent to an irreversible sterilization procedure is 
consistent with other law. The federal Medicaid program does not allow for parental consent, has 
established a minimum age of 21 for consent to sterilization procedures, and imposes detailed 
requirements for obtaining that consent. 42 C.F.R. §§ 441.253(a); 441.258 (“Consent form 
requirements”). Federal Medicaid funds may not be used for any sterilization without complying 
with the consent requirements, meaning a doctor may not be reimbursed for sterilization 
procedures performed on minors. Id. § 441.256(a). 
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The higher age limit for sterilization procedures was implemented due to a number of 
special concerns, including historical instances of forced sterilization. See 43 FED. REG. 52146, 
52148. “[M]inors and other incompetents have been sterilized with federal funds and . . . an 
indefinite number of poor people have been improperly coerced into accepting a sterilization 
operation under the threat that various federally supported welfare benefits would be withdrawn 
unless they submitted to irreversible sterilization.” Relf v. Weinberger, 372 F. Supp. 1196, 1199 
(D.D.C. 1974), vacated, 565 F.2d 722 (D.C. Cir. 1977). In addition, the 21-year minimum age-of-
consent rule accounted for concerns that minors were more susceptible to coercion than those over 
21 and that younger women had higher rates of regret for sterilization than those who were 
sterilized at a later age. 43 FED. REG. at 52,151 (pointing to comments suggesting that “persons 
under 21 are more susceptible to coercion than those over 21 and are more likely to lack the 
maturity to make an informed decision” and acknowledging “these considerations favor protecting 
such individuals by limiting their access to the procedure”); see id. at 52,151–52,152 (pointing to 
“several studies [that] show a higher rate of regret at being sterilized among younger women than 
among those who were sterilized at a later age”). 

Regarding parental consent, Texas law generally recognizes a parent’s right to consent to 
a child’s medical care. TEX. FAM. CODE § 151.001(a)(6) (“A parent of a child has the following 
rights and duties: . . . (6) the right to consent to the child’s . . . medical and dental care, and 
psychiatric, psychological, and surgical treatment . . .”.). But this general right to consent to certain 
medically necessary procedures does not extend to elective (not medically necessary) procedures 
and treatments that infringe upon a minor child’s constitutional right to procreate. Indeed, courts 
have analyzed the imposition of unnecessary medical procedures upon children in similar 
circumstances in the past to determine whether doing so constitutes child abuse.  

One such situation that the law has addressed is often referred to as “Munchausen by 
proxy” or “factitious disorder imposed on another”: 

[A] psychological disorder that is characterized by the intentional feigning, 
exaggeration, or induction of the symptoms of a disease or injury in oneself or 
another and that is accompanied by the seeking of excessive medical care from 
various doctors and medical facilities typically resulting in multiple diagnostic 
tests, treatments, procedures, and hospitalizations. Unlike the malingerer, who 
consciously induces symptoms to obtain something of value, the patient with a 
factitious disorder consciously produces symptoms for unconscious reasons, 
without identifiable gain.13 

In situations such as this, an individual intentionally seeks to procure—often by deceptive 
means, such as exaggeration—unnecessary medical procedures or treatments either for themselves 
or others, usually their children. In Texas, courts have found that these “Munchausen by proxy” 
situations can constitute child abuse. See generally Williamson v. State, 356 S.W.3d 1, 19–21 (Tex. 
App.—Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure 

13Factitious disorder, MERRIAM-WEBSTER.COM DICTIONARY, https://www merriam-webster.com/ 
dictionary/factitious%20disorder. 
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The Honorable Matt Krause - Page 8 

may cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the 
Penal Code).14 

In the context of elective sex change procedures for minors, the Legislature has not 
provided any avenue for parental consent, and no judicial avenue exists for the child to proceed 
with these procedures and treatments without parental consent. By comparison, Texas law 
respecting abortion requires parental consent and, in extenuating circumstances, permits non-
parental consent for a minor to obtain an abortion. TEX. OCC. CODE § 164.052(19) (requiring 
written consent of a child’s parent before a physician may perform an abortion on an 
unemancipated minor); TEX. FAM. CODE § 33.003 (authorizing judicial approval of a minor’s 
abortion without parental consent in limited circumstances). But the Texas Legislature has not 
decided to make those same allowances for consent to sterilization, and thus a parent cannot 
consent to sterilization procedures or treatments that result in the permanent deprivation of a minor 
child’s constitutional right to procreate.15 Thus, no avenue exists for a child to consent to or obtain 
consent for an elective procedure or treatment that causes sterilization.  

IV. The procedures and treatments you describe can constitute child abuse under the 
Family Code. 

Having established the legal and cultural context of this opinion request, we now consider 
whether these procedures and treatments qualify as child abuse under the Family Code. See 
Request Letter at 1. Where, as a factual matter, one of these procedures or treatments cannot result 
in sterilization, a court would have to go through the process of evaluating, on a case-by-case basis, 
whether that procedure violates any of the provisions of the Family Code—and whether the 
procedure or treatment poses a similar threat or likelihood of substantial physical and emotional 
harm. Thus, where a factual scenario involving non-medically necessary, gender-based procedures 
or treatments on a minor causes or threatens to cause harm or irreparable harm16 to the child— 
comparable to instances of Munchausen syndrome by proxy or criminal injury to a child—or 
demonstrates a lack of consent, etc., a court could find such procedures to constitute child abuse 
under section 261.001. 

A. The Texas Legislature defines child abuse broadly. 

Family Code chapter 261 provides for the reporting and investigation of abuse or neglect 
of a child. See TEX. FAM. CODE §§ 261.001–.505; see also TEX. PENAL CODE § 22.04 (providing 
for the offense of injury to a child). Section 261.001 defines abuse through a broad and 
nonexclusive list of acts and omissions. TEX. FAM. CODE § 261.001(1); see also In re Interest of 

14See also Tex. Dep’t of Fam. & Protective Servs., Tex. Practice Guide for Child Protective Servs. Att’ys, 
§ 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp. 

15Federal Medicaid programs will not reimburse for these types of procedures on minors, regardless of 
whether the child or parent consents, because of the numerous concerns outlined in the Federal Register provisions 
discussed above. See 43 FED. REG. at 52,146–52,159. 

16 For example, a non-medically necessary procedure or treatment that seeks to alter a minor female’s breasts 
in such a way that would or could prevent that minor female from having the ability to breastfeed her eventual children 
likely causes irreparable harm and could form the basis for a finding of child abuse. 
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The Honorable Matt Krause - Page 9 

S.M.R., 434 S.W.3d 576, 583 (Tex. 2014). Of course, this broad definition of abuse would apply 
to and include criminal acts against children, such as “female genital mutilation”17 or “injury to a 
child.”18 

Your questions implicate several components of section 261.001(1). Subsection 
261.001(1)(A) identifies “mental or emotional injury to a child that results in an observable and 
material impairment in the child’s growth, development, or psychological functioning.” 
Subsection 261.001(1)(B) provides that “causing or permitting the child to be in a situation in 
which the child sustains a mental or emotional injury that results in an observable and material 
impairment in the child’s growth, development, or psychological functioning” is abuse. Subsection 
261.001(1)(C) includes as abuse a “physical injury that results in substantial harm to the child, or 
the genuine threat of substantial harm from physical injury to the child.” And subsection 
261.001(1)(D) includes “failure to make a reasonable effort to prevent an action by another person 
that results in physical injury that results in substantial harm to the child.” 

Offering some clarity to the scope of “abuse” under subsection 261.001(1), the Texas 
Department of Family and Protective Services (“Department”) adopted rules giving meaning to 
the key terms and phrases used in the definition. The Department acknowledges that emotional 
abuse is a subset of abuse that includes “[m]ental or emotional injury to a child that results in an 
observable and material impairment in the child’s growth, development, or psychological 
functioning.” 40 TEX. ADMIN. CODE § 707.453(a) (Tex. Dept. of Fam. & Protective Servs., What 
is Emotional Abuse?). The Department’s rules provide that “[m]ental or emotional injury” means 

[t]hat a child of any age experiences significant or serious negative 
effects on intellectual or psychological development or functioning. 
. . . and exhibits behaviors indicative of observable and material 
impairment . . . . mean[ing] discernable and substantial damage or 
deterioration to a child’s emotional, social, and cognitive 
development. 

Id. § 707.453(b)(1)–(2). 

With respect to physical injuries, the Department further clarified the meaning of the phrase 
“[p]hysical injury that results in substantial harm to the child,” explaining that it means in relevant 
part a 

17A person commits an offense if the person: (1) knowingly circumcises, excises, or infibulates any part of 
the labia majora or labia minora or clitoris of another person who is younger than 18 years of age; (2) is a parent or 
legal guardian of another person who is younger than 18 years of age and knowingly consents to or permits an act 
described by Subdivision (1) to be performed on that person; or (3) knowingly transports or facilitates the 
transportation of another person who is younger than 18 years of age within this state or from this state for the purpose 
of having an act described by Subdivision (1) performed on that person. TEX. HEALTH & SAFETY CODE § 167.001. 

18A person commits an offense if he intentionally, knowingly, recklessly, or with criminal negligence, by 
act or intentionally, knowingly, or recklessly by omission, causes to a child, elderly individual, or disabled individual: 
(1) serious bodily injury; (2) serious mental deficiency, impairment, or injury; or (3) bodily injury. TEX. PENAL CODE 
§ 22.04. 
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The Honorable Matt Krause - Page 10 

real and significant physical injury or damage to a child that includes 
but is not limited to . . . [a]ny of the following, if caused by an action 
of the alleged perpetrator directed toward the alleged victim: . . . 
impairment of or injury to any bodily organ or function; . . . . 

Id. § 707.455(b)(2)(A) (emphasis added). The Department’s rules also define a “[g]enuine threat 
of substantial harm from physical injury” to include the 

declaring or exhibiting the intent or determination to inflict real and 
significant physical injury or damage to a child. The declaration or 
exhibition does not require actual physical contact or injury.  

Id. § 707.455(b)(1) (emphasis added). 

Subsection 261.001(1) and these rules define “abuse” broadly to include mental or 
emotional injury in addition to a physical injury. To the extent the specific procedures about which 
you ask may cause mental or emotional injury or physical injury within these provisions, they 
constitute abuse. 

Further, the Legislature has explicitly defined “female genital mutilation” and made such 
act a state jail felony. See TEX. HEALTH & SAFETY CODE § 167.001(a)–(b). While the Legislature 
has not elsewhere defined the phrase “genital mutilation”, nor specifically for males of any age,19 

the Legislature’s criminalization of a particular type of genital mutilation supports an argument 
that analogous procedures that include genital mutilation—potentially including gender 
reassignment surgeries—could constitute “abuse” under the Family Code’s broad and non-
exhaustive examples of child abuse or neglect.20 See TEX. FAM. CODE § 261.001(1)(A)–(M); see 
generally Commissioner’s Letter at 1 (concluding that genital “mutilation may cause a genuine 
threat of substantial harm from physical injury to the child”). Thus, many of the procedures and 
treatments you ask about can constitute “female genital mutilation,” a standalone criminal act. But 
even where these procedures and treatments may not constitute “female genital mutilation” under 
Texas law, a court could still find that these procedures and treatments constitute child abuse under 
section 261.001 of the Family Code. 

B. Each of these procedures and treatments can constitute abuse under Texas Family 
Code § 261.001(1)(A), (B), (C), or (D). 

The Texas Family Code is clear—causing or permitting substantial harm to the child or the 
child’s growth and development is child abuse. Courts have held that an unnecessary surgical 

19Your letter does not mention nor request an analysis under federal law. However, under federal law, there 
are at least two definitions of female genital mutilation, 8 U.S.C § 1374 and 18 U.S.C. § 116. For purposes of this 
opinion, we have not considered federal statutes, nor have we undertaken any analysis under state or federal 
constitutions beyond that included here. 

20The Eighty-seventh Legislature considered multiple bills that would have amended Family Code 
subsection 261.001(1) to expressly include in the definition of abuse the performing of surgery or other medical 
procedures on a child for the purpose of gender transitioning or gender reassignment. Those bills did not pass. See, 
e.g., Tex. H.B. 22, 87th Leg., 3d C.S. (2021). 
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The Honorable Matt Krause - Page 11 

procedure that removes a healthy body part from a child can constitute a real and significant injury 
or damage to the child. See generally Williamson v. State, 356 S.W.3d 1, 19–21 (Tex. App.— 
Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure may 
cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the 
Penal Code). The Williamson case involved a “victim of medical child abuse, sometimes referred 
to as Munchausen Syndrome by Proxy.” Id. at 5. Munchausen syndrome by proxy is “where an 
alleged perpetrator . . . attempts to gain medical procedures and issues for [their] child for 
secondary gain for themselves . . . . [A]s a result, the children are subjected to multiple diagnostic 
tests, therapeutic procedures, sometimes operative procedures, in order to treat things that aren’t 
really there.” Williamson, 356 S.W.3d at 11. In the Williamson case, the abuse was perpetrated on 
the child when he was five and six years old by his mother. Id. The evidence showed that two 
surgeries performed on the child “were not medically necessary and that [his mother] knowingly 
and intentionally caused the unnecessary procedures to be performed by fabricating, exaggerating, 
and inducing the symptoms leading to the surgeries.” Id. 

Similarly, in Austin v. State, a court of appeals upheld the conviction for felony injury of a 
child of a mother suffering from Munchausen syndrome by proxy who injected her son with 
insulin. See 222 S.W.3d 801, 804 (Tex. App.—Austin 2007, pet. ref’d); see also In re McCabe, 
580 S.E.2d 69, 73 (N.C. Ct. App. 2003) (concluding that abuse through Munchausen syndrome by 
proxy was abuse under state statute defining abuse in a similar manner as chapter 261); Matter of 
Aaron S., 625 N.Y.S.2d 786, 793 (Fam. Ct. 1993), aff’d sub nom. Matter of Suffolk Cnty. Dep’t of 
Soc. Servs on Behalf of Aaron S., 626 N.Y.S.2d 227 (App. Div. 1995) (finding that a mother 
neglected her son by subjecting him to a continuous course of medical treatment for condition 
which he did not have and that he was a neglected child under state statute governing abuse of a 
child). In guidance documents published for its child protective services attorneys, the Texas 
Department of Family and Protective Services explains that “Munchausen by proxy syndrome is 
relatively rare, but when it occurs, it is frequently a basis for a finding of child abuse.”21 Whether 
motivated by Munchausen syndrome by proxy or otherwise, it is clear that unnecessary medical 
treatment inflicted on a child by a parent can constitute child abuse under the Family Code. 

By definition, procedures and treatments resulting in sterilization cause “physical injury 
that results in substantial harm to the child, or the genuine threat of substantial harm from physical 
injury to the child” by surgically altering key physical body parts of the child in ways that render 
entire body parts, organs, and the entire reproductive system of the child physically incapable of 
functioning. Thus, such procedures and treatments can constitute child abuse under section 
261.001(1)(C). Even where the procedure or treatment does not involve the physical removal or 
alteration of a child’s reproductive organs (i.e. puberty blockers), these procedures and treatments 
can cause “mental or emotional injury to a child that results in an observable and material 
impairment in the child’s growth, development, or psychological functioning” by subjecting a 
child to the mental and emotional injury associated with lifelong sterilization—an impairment to 

21TEX. DEP’T OF FAM. & PROTECTIVE SERVS., TEX. PRACTICE GUIDE FOR CHILD PROTECTIVE SERVS. 
ATT’YS, § 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp (citing Reid v. 
State, 964 S.W.2d 723 (Tex. App.—Amarillo 1998, pet. ref’d) (mem. op.) (expert testimony admitted regarding 
general acceptance of Munchausen diagnosis as a form of child abuse)). 
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The Honorable Matt Krause - Page 12 

one’s growth and development. Therefore, a court could find these procedures and treatments to 
be child abuse under section 261.001(1)(A). Further, attempts by a parent to consent to these 
procedures and treatments on behalf of their child may, if successful, “cause or permit the child to 
be in a situation in which the child sustains a mental or emotional injury that results in an 
observable and material impairment in the child’s growth, development, or psychological 
functioning[,]” and could be child abuse under section 261.001(1)(B). Additionally, the failure to 
stop a doctor or another parent from conducting these treatments and procedures on a minor child 
can constitute a “failure to make a reasonable effort to prevent an action by another person that 
results in physical injury that results in substantial harm to the child[,]” and this “failure to make 
a reasonable effort to prevent” can also constitute child abuse under section 261.001(1)(D). Any 
person that conducts or facilitates these procedures or treatments could be engaged in child abuse, 
whether that be parents, doctors, counselors, etc. 

It is important to note that anyone who has “a reasonable cause to believe that a child’s 
physical or mental health or welfare has been adversely affected by abuse or neglect by any person 
shall immediately make a report” as described in the Family Code. TEX. FAM. CODE § 261.101(a). 
Further, “[i]f a professional has reasonable cause to believe that a child has been abused or 
neglected or may be abused or neglected, or that a child is a victim of an offense under Section 
21.11, Penal Code, and the professional has reasonable cause to believe that the child has been 
abused as defined by Section 261.001, the professional shall make a report not later than the 48th 
hour after the hour the professional first has reasonable cause to believe that the child has been or 
may be abused or neglected or is a victim of an offense under Section 21.11, Penal Code.” TEX. 
FAM. CODE § 261.101(b). The term includes teachers, nurses, doctors, day-care employees, 
employees of a clinic or health care facility that provides reproductive services, juvenile probation 
officers, and juvenile detention or correctional officers. Id. A failure to report under these 
circumstances is a criminal offense. TEX. FAM. CODE § 261.109(a). 
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S U M M A R Y 

Each of the “sex change” procedures and treatments 
enumerated above, when performed on children, can legally 
constitute child abuse under several provisions of chapter 261 of the 
Texas Family Code.  

When considering questions of child abuse, a court would 
likely consider the fundamental right to procreation, issues of 
physical and emotional harm associated with these procedures and 
treatments, consent laws in Texas and throughout the country, and 
existing child abuse standards. 

Very truly yours, 

K E N  P A X T O N  
Attorney General of Texas 

BRENT E. WEBSTER 
First Assistant Attorney General 

LESLEY FRENCH 
Chief of Staff 

MURTAZA F. SUTARWALLA 
Deputy Attorney General for Legal Counsel 

AARON REITZ 
Deputy Attorney General for Legal Strategy 

RALPH M. MOLINA 
Special Counsel to the First Assistant Attorney General 

VIRGINIA K. HOELSCHER 
Chair, Opinion Committee 

CHARLOTTE M. HARPER 
Assistant Attorney General, Opinion Committee 
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February 18, 2022 

The Honorable Matt Krause 
Chair, House Committee on General 

Investigating 
Texas House of Representatives 
Post Office Box 2910 
Austin, Texas 78768-2910  

Opinion No. KP-0401 

Re: Whether certain medical procedures performed on children constitute child abuse 
(RQ-0426-KP) 

Dear Representative Krause: 

You ask whether the performance of certain medical and chemical procedures on 
children—several of which have the effect of sterilization—constitute child abuse.1 You 
specifically ask about procedures falling under the broader category of “gender reassignment 
surgeries.” Request Letter at 1. You state that such procedures typically are performed to 
“transition individuals with gender dysphoria to their desired gender,” and you identify the 
following specific “sex-change procedures”: 

(1) sterilization through castration, vasectomy, hysterectomy, 
oophorectomy, metoidioplasty, orchiectomy, penectomy, 
phalloplasty, and vaginoplasty; (2) mastectomies; and (3) removing 
from children otherwise healthy or non-diseased body part or tissue. 

Id. at 1 (footnotes omitted). Additionally, you ask whether “providing, administering, prescribing, 
or dispensing drugs to children that induce transient or permanent infertility” constitutes child 
abuse. See id. at 1–2. You include the following categories of drugs: (1) puberty-suppression or 
puberty-blocking drugs; (2) supraphysiologic doses of testosterone to females; and (3) 
supraphysiologic doses of estrogen to males. See id. 

1See Letter from Honorable Matt Krause, Chair, House Comm. on Gen. Investigating, to Honorable Ken 
Paxton, Tex. Att’y Gen. at 1 (Aug. 23, 2021), https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton 
/rq/2021/pdf/RQ0426KP.pdf (“Request Letter”); see also Letter from Honorable Jaime Masters, Comm’r, Tex. Dept. 
of Family & Protective Servs., to Honorable Greg Abbott, Governor, State of Tex. at 1 (Aug. 11, 2021), https:// 
gov.texas.gov/uploads/files/press/Response_to_August_6_2021_OOG_Letter_08.11.2021.pdf (on file with the Op. 
Comm.) (hereinafter “Commissioner’s Letter”). 
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The Honorable Matt Krause - Page 2 

You qualify your question with the following statement: “Some children have a medically 
verifiable genetic disorder of sex development or do not have the normal sex chromosome 
structure for male or female as determined by a physician through genetic testing that require 
procedures similar to those described in this request.” Id. at 2. In other words, in rare 
circumstances, some of the procedures you list are borne out of medical necessity. For example, a 
minor male with testicular cancer may need an orchiectomy. This opinion does not address or 
apply to medically necessary procedures. 

I.  Executive Summary 

Based on the analysis herein, each of the “sex change” procedures and treatments 
enumerated above, when performed on children, can legally constitute child abuse under several 
provisions of chapter 261 of the Texas Family Code. 

• These procedures and treatments can cause “mental or emotional injury to a child that 
results in an observable and material impairment in the child’s growth, development, or 
psychological functioning.” TEX. FAM. CODE § 261.001(1)(A). 

• These procedures and treatments can “caus[e] or permit[] the child to be in a situation in 
which the child sustains a mental or emotional injury that results in an observable and 
material impairment in the child’s growth, development, or psychological functioning.” Id. 
§ 261.001(1)(B). 

• These procedures and treatments can cause a “physical injury that results in substantial 
harm to the child.” Id. § 261.001(1)(C). 

• These procedures and treatments often involve a “failure to make a reasonable effort to 
prevent an action by another person that results in physical injury that results in substantial 
harm to the child[,]” particularly by parents, counselors, and physicians. Id. 
§ 261.001(1)(D). 

In addition to analysis under the Family Code, we discuss below the fundamental right to 
procreation, issues of physical and emotional harm associated with these procedures and 
treatments, consent laws in Texas and throughout the country, and existing child abuse standards. 
Each of the procedures and treatments you ask about can constitute child abuse when performed 
on minor children. 

II.  Nature and context of the question presented 

Forming the basis for your request, you contend that the “sex change” procedures and 
treatments you ask about are typically performed to transition individuals with gender dysphoria 
to their desired gender. See Request Letter at 1. The novel trend of providing these elective sex 
changes to minors often has the effect of permanently sterilizing those minor children. While you 
refer to these procedures as “sex changes,” it is important to note that it remains medically 
impossible to truly change the sex of an individual because this is determined biologically at 
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The Honorable Matt Krause - Page 3 

conception. No doctor can replace a fully functioning male sex organ with a fully functioning 
female sex organ (or vice versa). In reality, these “sex change” procedures seek to destroy a fully 
functioning sex organ in order to cosmetically create the illusion of a sex change. 

Beyond the obvious harm of permanently sterilizing a child, these procedures and 
treatments can cause side effects and harms beyond permanent infertility, including serious mental 
health effects, venous thrombosis/thromboembolism, increased risk of cardiovascular disease, 
weight gain, decreased libido, hypertriglyceridemia, elevated blood pressure, decreased glucose 
tolerance, gallbladder disease, benign pituitary prolactinoma, lowered and elevated triglycerides, 
increased homocysteine levels, hepatotoxicity, polycythemia, sleep apnea, insulin resistance, 
chronic pelvic pain, and increased cancer and stroke risk.2 

While the spike in these procedures is a relatively recent development,3 sterilization of 
minors and other vulnerable populations without clear consent is not a new phenomenon and has 
an unsettling history. Historically weaponized against minorities, sterilization procedures have 
harmed many vulnerable populations, such as African Americans, female minors, the disabled, 
and others.4 These violations have been found to infringe upon the fundamental human right to 
procreate. Any discussion of sterilization procedures in the context of minor children must, 
accordingly, consider the fundamental right that is at stake: the right to procreate. Given the 
uniquely vulnerable nature of children, and the clear dangers of sterilization demonstrated 
throughout history, it is important to emphasize the crux of the question you present today— 
whether facilitating (parents/counselors) or conducting (doctors) medical procedures and 
treatments that could permanently deprive minor children of their constitutional right to procreate, 
or impair their ability to procreate, before those children have the legal capacity to consent to 
those procedures and treatments, constitutes child abuse. 

The medical evidence does not demonstrate that children and adolescents benefit from 
engaging in these irreversible sterilization procedures. The prevalence of gender dysphoria in 
children and adolescents has never been estimated, and there is no scientific consensus that these 
sterilizing procedures and treatments even serve to benefit minor children dealing with gender 
dysphoria. As stated by the Centers for Medicare and Medicaid Services, “There is not enough 
high-quality evidence to determine whether gender reassignment surgery improves health 
outcomes for Medicare beneficiaries with gender dysphoria and whether patients most likely to 
benefit from these types of surgical intervention can be identified prospectively.”5 Also, “several 
studies show a higher rate of regret at being sterilized among younger women than among those 

2See Timothy Cavanaugh, M.D., Cross-Sex Hormone Therapy, FENWAY HEALTH (2015), 
https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf. 

3SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/ (demonstrating a spike in referrals to 
Gender Identify Development Services around the mid-2010s). 

4Alexandra Stern, Ph.D., Forced sterilization policies in the US targeted minorities and those with 
disabilities – and lasted into the 21st Century, (Sept. 23, 2020), https://ihpi.umich.edu/news/forced-sterilization-
policies-us-targeted-minorities-and-those-disabilities-and-lasted-21st. 

5Centers for Medicare and Medicaid Services, Decision Memo for Gender Dysphoria and Gender 
Reassignment Surgery (CAG-00446N) (Aug. 30, 2016), http://www.lb7.uscourts.gov/documents/17-
264URL1DecisionMemo.pdf. 
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The Honorable Matt Krause - Page 4 

who were sterilized at a later age.” 43 FED. REG. at 52,151, 52,152. This further indicates that 
minor children are not sufficiently mature to make informed decisions in this context. 

There is no evidence that long-term mental health outcomes are improved or that rates of 
suicide are reduced by hormonal or surgical intervention. “Childhood-onset gender dysphoria has 
been shown to have a high rate of natural resolution, with 61-98% of children reidentifying with 
their biological sex during puberty. No studies to date have evaluated the natural course and rate 
of gender dysphoria resolution among the novel cohort presenting with adolescent-onset gender 
dysphoria.”6 One of the few relevant studies monitored transitioned individuals for 30 years. It 
found high rates of post-transition suicide and significantly elevated all-cause mortality, including 
increased death rates from cardiovascular disease and cancer, although causality could not be 
established.7 The lack of evidence in this field is why the Centers for Medicare & Medicaid 
Services rejected a nationwide coverage mandate for adult gender transition surgeries during the 
Obama Administration. Similarly, the World Professional Association for Transgender Health 
states that with respect to irreversible procedures, genital surgery should not be carried out until 
patients reach the legal age of majority to give consent for medical procedures in a given country.8 

Generally, the age of majority is eighteen in Texas. TEX. CIV. PRAC. & REM. CODE 
§ 129.001. With respect to consent to sterilization procedures, Medicaid sets the age threshold 
even higher, at twenty-one years old. Children and adolescents are promised relief and asked to 
“consent” to life-altering, irreversible treatment—and to do so in the midst of reported 
psychological distress, when they cannot weigh long-term risks the way adults do, and when they 
are considered by the State in most regards to be without legal capacity to consent, contract, vote, 
or otherwise. Legal and ethics scholars have suggested that it is particularly unethical to radically 
intervene in the normal physical development of a child to “affirm” a “gender identity” that is at 
odds with bodily sex.9 

State and federal governments have “wide discretion to pass legislation in areas where 
there is medical and scientific uncertainty.” Gonzales v. Carhart, 550 U.S. 124, 163 (2007). Thus, 
states routinely regulate the medical profession and routinely update their regulations as new trends 
arise and new evidence becomes available. In the opioid context, for instance, states responded to 
an epidemic caused largely by pharmaceutical companies and medical professionals. Dismissing 
as “opioidphobic” any concern that “raising pain treatment to a ‘patients’ rights’ issue could lead 
to overreliance on opioids,” these experts created new pain standards and assured doctors that 

6SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/. 
7See Cecilia Dhejne, et al., Long-term Follow-up of Transsexual Persons Undergoing Sex Reassignment 

Surgery: Cohort Study in Sweden, 6 PLOS ONE, Issue 2, 5 (Feb. 22, 2011) (19 times the expected norm overall 
(Table 2), and 40 times the norm for biological females (Table s1)), https://journals.plos.org/plosone 
/article?id=10.1371/journal.pone.0016885.  

8WORLD PROFESSIONAL ASS’N FOR TRANSGENDER HEALTH, Standards of Care for the Health of 
Transsexual, Transgender, and Gender-Nonconforming People at 59 (7th ed. 2012), available at https://www. 
wpath.org/media/cms/Documents/SOC%20v7/SOC%20V7_English2012.pdf?_t=1613669341. 

9Ryan T. Anderson & Robert P. George, Physical Interventions on the Bodies of Children to “Affirm” their 
“Gender Identity” Violate Sound Medical Ethics and Should Be Prohibited, PUBLIC DISCOURSE: THE JOURNAL OF 
THE WITHERSPOON INSTITUTE (Dec. 8, 2019), https://www.thepublicdiscourse.com/2019/12/58839/. 

Case 2:21-cv-00194-Z   Document 31-1   Filed 03/15/22    Page 41 of 50   PageID 392Case 2:21-cv-00194-Z   Document 31-1   Filed 03/15/22    Page 41 of 50   PageID 392



  

   
   

  
   

 

    
   

  
     

 
 

        
   

    
 

      
    

  

 
  

  

      
   

  
 

   
   

    
   

    
   

    
   

 

       
 

      
   

 

The Honorable Matt Krause - Page 5 

prescribing more opioids was largely risk free.10 Id. As we know now, the results were—indeed, 
are—nothing short of tragic.11 There is always the potential for novel medical determinations to 
promote purported remedies that may not improve patient outcomes and can even result in tragic 
harms. The same potential for harm exists for minors who have engaged in the type of procedures 
or treatments above. 

The State’s power is arguably at its zenith when it comes to protecting children. In the 
Supreme Court’s words, that is due to “the peculiar vulnerability of children.” Bellotti v. Baird, 
443 U.S. 622, 634 (1979); see also Ginsberg v. New York, 390 U.S. 629, 640 (1968) (“The State 
also has an independent interest in the well-being of its youth.”). The Supreme Court has explained 
that children’s “inability to make critical decisions in an informed, mature manner” makes 
legislation to protect them particularly appropriate. Bellotti, 443 U.S. at 634. The procedures that 
you ask about impose significant and irreversible effects on children, and we therefore address 
them with extreme caution, mindful of the State’s duty to protect its children. See generally T.L. 
v. Cook Children’s Med. Ctr., 607 S.W.3d 9, 42 (Tex. App.—Fort Worth 2020), cert. denied, 141 
S. Ct. 1069 (2021) (“Children, by definition, are not assumed to have the capacity to take care of 
themselves. They are assumed to be subject to the control of their parents, and if parental control 
falters, the State must play its part as parens patriae. In this respect, the [child]’s liberty interest 
may, in appropriate circumstances, be subordinated to the State’s parens patriae interest in 
preserving and promoting the welfare of the child.”) (citation omitted). 

III. To the extent that these procedures and treatments could result in sterilization, 
they would deprive the child of the fundamental right to procreate, which supports a 
finding of child abuse under the Family Code. 

A. The procedures you describe can and do cause sterilization. 

The surgical and chemical procedures you ask about can and do cause sterilization.12 

Similarly, the treatments you ask about often involve puberty-blocking medications. Such 
medications suppress the body’s production of estrogen or testosterone to prevent puberty and are 
being used in this context to pause the sexual development of a person that occurs during puberty. 
The use of these chemical procedures for this purpose is not approved by the federal Food and 
Drug Administration and is considered an “off-label” use of the medications. These chemical 
procedures prevent a person’s body from developing the capability to procreate. There is 
insufficient medical evidence available to demonstrate that discontinuing the medication resumes 
a normal puberty process. See generally Hennessy-Waller v. Snyder, 529 F. Supp. 3d 1031, 1042 
(D. Ariz. 2021), citing Bell v. Tavistock and Portman NHS Foundation Trust, 2020 EWHC 3274, 

10See David W. Baker, The Joint Commission’s Pain Standards: Origins and Evolution 4 (May 5, 2017) 
(footnotes omitted), https://perma.cc/RZ42-YNRC (“[N]o large national studies were conducted to examine whether 
the standards improved pain assessment or control.”). 

11See generally U.S. HEALTH & HUMAN SERVS., WHAT IS THE U.S. OPIOID EPIDEMIC?, https://www.hhs.gov/ 
opioids/about-the-epidemic/index html. 

12See Philip J. Cheng, Fertility Concerns of the Transgender Patient, TRANSL ANDROL UROL. 
2019;9(3):209-218 (explaining that hysterectomy, oophorectomy, and orchiectomy “results in permanent sterility”), 
https://www ncbi nlm nih.gov/pmc/articles/PMC6626312/. 
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The Honorable Matt Krause - Page 6 

¶ 134 (Dec. 1, 2020) (referring to Bell’s conclusion that a clinic’s practice of prescribing puberty-
suppressing medication to individuals under age 18 with gender dysphoria and determining such 
treatment was experimental). Thus, because the procedures you inquire about can and do result in 
sterilization, they implicate a minor child’s constitutional right to procreate. 

B.  The United States Constitution protects a fundamental right to procreation. 

The United States Supreme Court recognizes that the right to procreate is a fundamental 
right under the Fourteenth Amendment. See Skinner v. Oklahoma, 316 U.S. 535, 541 (1942). 
Almost a century ago, the Court explained the unique concerns sterilization poses respecting this 
fundamental right: 

The power to sterilize, if exercised, may have subtle, far reaching 
and devastating effects. In evil or reckless hands it can cause races 
or types which are inimical to the dominant group to wither and 
disappear. There is no redemption for the individual whom the law 
touches. Any experiment which the State conducts is to his 
irreparable injury. He is forever deprived of a basic liberty. 

Id. To the extent the procedures you describe cause permanent damage to reproductive organs and 
functions of a child before that child has the legal capacity to consent, they unlawfully violate the 
child’s constitutional right to procreate. See generally 43 FED. REG. at 52,146–52,152 (discussing 
ripeness for coercion and regret rates among minor children). 

C. Because children are legally incompetent to consent to sterilization, procedures 
and treatments that result in a child’s sterilization are unauthorized and infringe on 
the child’s fundamental right to procreate. 

Under Texas law, a minor is a person under eighteen years of age that has never been 
married and never declared an adult by a court. See TEX. CIV. PRAC. & REM. CODE § 129.001; TEX. 
FAM. CODE §§ 1.104, 101.003 (including a minor on active duty in the military, one who does not 
live with a parent or guardian and who manages their own financial affairs, among others). State 
law recognizes seven instances in which a minor can consent to certain types of medical treatment 
on their own. See id. § 32.003. None of the express provisions relating to a minor’s ability to 
consent to medical treatment addresses consent to the procedures used for “gender-affirming” 
treatment. See generally id. 

The lack of authority of a minor to consent to an irreversible sterilization procedure is 
consistent with other law. The federal Medicaid program does not allow for parental consent, has 
established a minimum age of 21 for consent to sterilization procedures, and imposes detailed 
requirements for obtaining that consent. 42 C.F.R. §§ 441.253(a); 441.258 (“Consent form 
requirements”). Federal Medicaid funds may not be used for any sterilization without complying 
with the consent requirements, meaning a doctor may not be reimbursed for sterilization 
procedures performed on minors. Id. § 441.256(a). 
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The higher age limit for sterilization procedures was implemented due to a number of 
special concerns, including historical instances of forced sterilization. See 43 FED. REG. 52146, 
52148. “[M]inors and other incompetents have been sterilized with federal funds and . . . an 
indefinite number of poor people have been improperly coerced into accepting a sterilization 
operation under the threat that various federally supported welfare benefits would be withdrawn 
unless they submitted to irreversible sterilization.” Relf v. Weinberger, 372 F. Supp. 1196, 1199 
(D.D.C. 1974), vacated, 565 F.2d 722 (D.C. Cir. 1977). In addition, the 21-year minimum age-of-
consent rule accounted for concerns that minors were more susceptible to coercion than those over 
21 and that younger women had higher rates of regret for sterilization than those who were 
sterilized at a later age. 43 FED. REG. at 52,151 (pointing to comments suggesting that “persons 
under 21 are more susceptible to coercion than those over 21 and are more likely to lack the 
maturity to make an informed decision” and acknowledging “these considerations favor protecting 
such individuals by limiting their access to the procedure”); see id. at 52,151–52,152 (pointing to 
“several studies [that] show a higher rate of regret at being sterilized among younger women than 
among those who were sterilized at a later age”). 

Regarding parental consent, Texas law generally recognizes a parent’s right to consent to 
a child’s medical care. TEX. FAM. CODE § 151.001(a)(6) (“A parent of a child has the following 
rights and duties: . . . (6) the right to consent to the child’s . . . medical and dental care, and 
psychiatric, psychological, and surgical treatment . . .”.). But this general right to consent to certain 
medically necessary procedures does not extend to elective (not medically necessary) procedures 
and treatments that infringe upon a minor child’s constitutional right to procreate. Indeed, courts 
have analyzed the imposition of unnecessary medical procedures upon children in similar 
circumstances in the past to determine whether doing so constitutes child abuse.  

One such situation that the law has addressed is often referred to as “Munchausen by 
proxy” or “factitious disorder imposed on another”: 

[A] psychological disorder that is characterized by the intentional feigning, 
exaggeration, or induction of the symptoms of a disease or injury in oneself or 
another and that is accompanied by the seeking of excessive medical care from 
various doctors and medical facilities typically resulting in multiple diagnostic 
tests, treatments, procedures, and hospitalizations. Unlike the malingerer, who 
consciously induces symptoms to obtain something of value, the patient with a 
factitious disorder consciously produces symptoms for unconscious reasons, 
without identifiable gain.13 

In situations such as this, an individual intentionally seeks to procure—often by deceptive 
means, such as exaggeration—unnecessary medical procedures or treatments either for themselves 
or others, usually their children. In Texas, courts have found that these “Munchausen by proxy” 
situations can constitute child abuse. See generally Williamson v. State, 356 S.W.3d 1, 19–21 (Tex. 
App.—Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure 

13Factitious disorder, MERRIAM-WEBSTER.COM DICTIONARY, https://www merriam-webster.com/ 
dictionary/factitious%20disorder. 

Case 2:21-cv-00194-Z   Document 31-1   Filed 03/15/22    Page 44 of 50   PageID 395Case 2:21-cv-00194-Z   Document 31-1   Filed 03/15/22    Page 44 of 50   PageID 395



  

  
  

   
 

    
  

     
 

     
    

      
     

     
 

   

  
       
        

 
 

 
  

   

 
 

   
       

 
     

   
 

    
    

     

   
   

     

The Honorable Matt Krause - Page 8 

may cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the 
Penal Code).14 

In the context of elective sex change procedures for minors, the Legislature has not 
provided any avenue for parental consent, and no judicial avenue exists for the child to proceed 
with these procedures and treatments without parental consent. By comparison, Texas law 
respecting abortion requires parental consent and, in extenuating circumstances, permits non-
parental consent for a minor to obtain an abortion. TEX. OCC. CODE § 164.052(19) (requiring 
written consent of a child’s parent before a physician may perform an abortion on an 
unemancipated minor); TEX. FAM. CODE § 33.003 (authorizing judicial approval of a minor’s 
abortion without parental consent in limited circumstances). But the Texas Legislature has not 
decided to make those same allowances for consent to sterilization, and thus a parent cannot 
consent to sterilization procedures or treatments that result in the permanent deprivation of a minor 
child’s constitutional right to procreate.15 Thus, no avenue exists for a child to consent to or obtain 
consent for an elective procedure or treatment that causes sterilization.  

IV. The procedures and treatments you describe can constitute child abuse under the 
Family Code. 

Having established the legal and cultural context of this opinion request, we now consider 
whether these procedures and treatments qualify as child abuse under the Family Code. See 
Request Letter at 1. Where, as a factual matter, one of these procedures or treatments cannot result 
in sterilization, a court would have to go through the process of evaluating, on a case-by-case basis, 
whether that procedure violates any of the provisions of the Family Code—and whether the 
procedure or treatment poses a similar threat or likelihood of substantial physical and emotional 
harm. Thus, where a factual scenario involving non-medically necessary, gender-based procedures 
or treatments on a minor causes or threatens to cause harm or irreparable harm16 to the child— 
comparable to instances of Munchausen syndrome by proxy or criminal injury to a child—or 
demonstrates a lack of consent, etc., a court could find such procedures to constitute child abuse 
under section 261.001. 

A. The Texas Legislature defines child abuse broadly. 

Family Code chapter 261 provides for the reporting and investigation of abuse or neglect 
of a child. See TEX. FAM. CODE §§ 261.001–.505; see also TEX. PENAL CODE § 22.04 (providing 
for the offense of injury to a child). Section 261.001 defines abuse through a broad and 
nonexclusive list of acts and omissions. TEX. FAM. CODE § 261.001(1); see also In re Interest of 

14See also Tex. Dep’t of Fam. & Protective Servs., Tex. Practice Guide for Child Protective Servs. Att’ys, 
§ 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp. 

15Federal Medicaid programs will not reimburse for these types of procedures on minors, regardless of 
whether the child or parent consents, because of the numerous concerns outlined in the Federal Register provisions 
discussed above. See 43 FED. REG. at 52,146–52,159. 

16 For example, a non-medically necessary procedure or treatment that seeks to alter a minor female’s breasts 
in such a way that would or could prevent that minor female from having the ability to breastfeed her eventual children 
likely causes irreparable harm and could form the basis for a finding of child abuse. 
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The Honorable Matt Krause - Page 9 

S.M.R., 434 S.W.3d 576, 583 (Tex. 2014). Of course, this broad definition of abuse would apply 
to and include criminal acts against children, such as “female genital mutilation”17 or “injury to a 
child.”18 

Your questions implicate several components of section 261.001(1). Subsection 
261.001(1)(A) identifies “mental or emotional injury to a child that results in an observable and 
material impairment in the child’s growth, development, or psychological functioning.” 
Subsection 261.001(1)(B) provides that “causing or permitting the child to be in a situation in 
which the child sustains a mental or emotional injury that results in an observable and material 
impairment in the child’s growth, development, or psychological functioning” is abuse. Subsection 
261.001(1)(C) includes as abuse a “physical injury that results in substantial harm to the child, or 
the genuine threat of substantial harm from physical injury to the child.” And subsection 
261.001(1)(D) includes “failure to make a reasonable effort to prevent an action by another person 
that results in physical injury that results in substantial harm to the child.” 

Offering some clarity to the scope of “abuse” under subsection 261.001(1), the Texas 
Department of Family and Protective Services (“Department”) adopted rules giving meaning to 
the key terms and phrases used in the definition. The Department acknowledges that emotional 
abuse is a subset of abuse that includes “[m]ental or emotional injury to a child that results in an 
observable and material impairment in the child’s growth, development, or psychological 
functioning.” 40 TEX. ADMIN. CODE § 707.453(a) (Tex. Dept. of Fam. & Protective Servs., What 
is Emotional Abuse?). The Department’s rules provide that “[m]ental or emotional injury” means 

[t]hat a child of any age experiences significant or serious negative 
effects on intellectual or psychological development or functioning. 
. . . and exhibits behaviors indicative of observable and material 
impairment . . . . mean[ing] discernable and substantial damage or 
deterioration to a child’s emotional, social, and cognitive 
development. 

Id. § 707.453(b)(1)–(2). 

With respect to physical injuries, the Department further clarified the meaning of the phrase 
“[p]hysical injury that results in substantial harm to the child,” explaining that it means in relevant 
part a 

17A person commits an offense if the person: (1) knowingly circumcises, excises, or infibulates any part of 
the labia majora or labia minora or clitoris of another person who is younger than 18 years of age; (2) is a parent or 
legal guardian of another person who is younger than 18 years of age and knowingly consents to or permits an act 
described by Subdivision (1) to be performed on that person; or (3) knowingly transports or facilitates the 
transportation of another person who is younger than 18 years of age within this state or from this state for the purpose 
of having an act described by Subdivision (1) performed on that person. TEX. HEALTH & SAFETY CODE § 167.001. 

18A person commits an offense if he intentionally, knowingly, recklessly, or with criminal negligence, by 
act or intentionally, knowingly, or recklessly by omission, causes to a child, elderly individual, or disabled individual: 
(1) serious bodily injury; (2) serious mental deficiency, impairment, or injury; or (3) bodily injury. TEX. PENAL CODE 
§ 22.04. 
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real and significant physical injury or damage to a child that includes 
but is not limited to . . . [a]ny of the following, if caused by an action 
of the alleged perpetrator directed toward the alleged victim: . . . 
impairment of or injury to any bodily organ or function; . . . . 

Id. § 707.455(b)(2)(A) (emphasis added). The Department’s rules also define a “[g]enuine threat 
of substantial harm from physical injury” to include the 

declaring or exhibiting the intent or determination to inflict real and 
significant physical injury or damage to a child. The declaration or 
exhibition does not require actual physical contact or injury.  

Id. § 707.455(b)(1) (emphasis added). 

Subsection 261.001(1) and these rules define “abuse” broadly to include mental or 
emotional injury in addition to a physical injury. To the extent the specific procedures about which 
you ask may cause mental or emotional injury or physical injury within these provisions, they 
constitute abuse. 

Further, the Legislature has explicitly defined “female genital mutilation” and made such 
act a state jail felony. See TEX. HEALTH & SAFETY CODE § 167.001(a)–(b). While the Legislature 
has not elsewhere defined the phrase “genital mutilation”, nor specifically for males of any age,19 

the Legislature’s criminalization of a particular type of genital mutilation supports an argument 
that analogous procedures that include genital mutilation—potentially including gender 
reassignment surgeries—could constitute “abuse” under the Family Code’s broad and non-
exhaustive examples of child abuse or neglect.20 See TEX. FAM. CODE § 261.001(1)(A)–(M); see 
generally Commissioner’s Letter at 1 (concluding that genital “mutilation may cause a genuine 
threat of substantial harm from physical injury to the child”). Thus, many of the procedures and 
treatments you ask about can constitute “female genital mutilation,” a standalone criminal act. But 
even where these procedures and treatments may not constitute “female genital mutilation” under 
Texas law, a court could still find that these procedures and treatments constitute child abuse under 
section 261.001 of the Family Code. 

B. Each of these procedures and treatments can constitute abuse under Texas Family 
Code § 261.001(1)(A), (B), (C), or (D). 

The Texas Family Code is clear—causing or permitting substantial harm to the child or the 
child’s growth and development is child abuse. Courts have held that an unnecessary surgical 

19Your letter does not mention nor request an analysis under federal law. However, under federal law, there 
are at least two definitions of female genital mutilation, 8 U.S.C § 1374 and 18 U.S.C. § 116. For purposes of this 
opinion, we have not considered federal statutes, nor have we undertaken any analysis under state or federal 
constitutions beyond that included here. 

20The Eighty-seventh Legislature considered multiple bills that would have amended Family Code 
subsection 261.001(1) to expressly include in the definition of abuse the performing of surgery or other medical 
procedures on a child for the purpose of gender transitioning or gender reassignment. Those bills did not pass. See, 
e.g., Tex. H.B. 22, 87th Leg., 3d C.S. (2021). 
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procedure that removes a healthy body part from a child can constitute a real and significant injury 
or damage to the child. See generally Williamson v. State, 356 S.W.3d 1, 19–21 (Tex. App.— 
Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure may 
cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the 
Penal Code). The Williamson case involved a “victim of medical child abuse, sometimes referred 
to as Munchausen Syndrome by Proxy.” Id. at 5. Munchausen syndrome by proxy is “where an 
alleged perpetrator . . . attempts to gain medical procedures and issues for [their] child for 
secondary gain for themselves . . . . [A]s a result, the children are subjected to multiple diagnostic 
tests, therapeutic procedures, sometimes operative procedures, in order to treat things that aren’t 
really there.” Williamson, 356 S.W.3d at 11. In the Williamson case, the abuse was perpetrated on 
the child when he was five and six years old by his mother. Id. The evidence showed that two 
surgeries performed on the child “were not medically necessary and that [his mother] knowingly 
and intentionally caused the unnecessary procedures to be performed by fabricating, exaggerating, 
and inducing the symptoms leading to the surgeries.” Id. 

Similarly, in Austin v. State, a court of appeals upheld the conviction for felony injury of a 
child of a mother suffering from Munchausen syndrome by proxy who injected her son with 
insulin. See 222 S.W.3d 801, 804 (Tex. App.—Austin 2007, pet. ref’d); see also In re McCabe, 
580 S.E.2d 69, 73 (N.C. Ct. App. 2003) (concluding that abuse through Munchausen syndrome by 
proxy was abuse under state statute defining abuse in a similar manner as chapter 261); Matter of 
Aaron S., 625 N.Y.S.2d 786, 793 (Fam. Ct. 1993), aff’d sub nom. Matter of Suffolk Cnty. Dep’t of 
Soc. Servs on Behalf of Aaron S., 626 N.Y.S.2d 227 (App. Div. 1995) (finding that a mother 
neglected her son by subjecting him to a continuous course of medical treatment for condition 
which he did not have and that he was a neglected child under state statute governing abuse of a 
child). In guidance documents published for its child protective services attorneys, the Texas 
Department of Family and Protective Services explains that “Munchausen by proxy syndrome is 
relatively rare, but when it occurs, it is frequently a basis for a finding of child abuse.”21 Whether 
motivated by Munchausen syndrome by proxy or otherwise, it is clear that unnecessary medical 
treatment inflicted on a child by a parent can constitute child abuse under the Family Code. 

By definition, procedures and treatments resulting in sterilization cause “physical injury 
that results in substantial harm to the child, or the genuine threat of substantial harm from physical 
injury to the child” by surgically altering key physical body parts of the child in ways that render 
entire body parts, organs, and the entire reproductive system of the child physically incapable of 
functioning. Thus, such procedures and treatments can constitute child abuse under section 
261.001(1)(C). Even where the procedure or treatment does not involve the physical removal or 
alteration of a child’s reproductive organs (i.e. puberty blockers), these procedures and treatments 
can cause “mental or emotional injury to a child that results in an observable and material 
impairment in the child’s growth, development, or psychological functioning” by subjecting a 
child to the mental and emotional injury associated with lifelong sterilization—an impairment to 

21TEX. DEP’T OF FAM. & PROTECTIVE SERVS., TEX. PRACTICE GUIDE FOR CHILD PROTECTIVE SERVS. 
ATT’YS, § 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp (citing Reid v. 
State, 964 S.W.2d 723 (Tex. App.—Amarillo 1998, pet. ref’d) (mem. op.) (expert testimony admitted regarding 
general acceptance of Munchausen diagnosis as a form of child abuse)). 
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one’s growth and development. Therefore, a court could find these procedures and treatments to 
be child abuse under section 261.001(1)(A). Further, attempts by a parent to consent to these 
procedures and treatments on behalf of their child may, if successful, “cause or permit the child to 
be in a situation in which the child sustains a mental or emotional injury that results in an 
observable and material impairment in the child’s growth, development, or psychological 
functioning[,]” and could be child abuse under section 261.001(1)(B). Additionally, the failure to 
stop a doctor or another parent from conducting these treatments and procedures on a minor child 
can constitute a “failure to make a reasonable effort to prevent an action by another person that 
results in physical injury that results in substantial harm to the child[,]” and this “failure to make 
a reasonable effort to prevent” can also constitute child abuse under section 261.001(1)(D). Any 
person that conducts or facilitates these procedures or treatments could be engaged in child abuse, 
whether that be parents, doctors, counselors, etc. 

It is important to note that anyone who has “a reasonable cause to believe that a child’s 
physical or mental health or welfare has been adversely affected by abuse or neglect by any person 
shall immediately make a report” as described in the Family Code. TEX. FAM. CODE § 261.101(a). 
Further, “[i]f a professional has reasonable cause to believe that a child has been abused or 
neglected or may be abused or neglected, or that a child is a victim of an offense under Section 
21.11, Penal Code, and the professional has reasonable cause to believe that the child has been 
abused as defined by Section 261.001, the professional shall make a report not later than the 48th 
hour after the hour the professional first has reasonable cause to believe that the child has been or 
may be abused or neglected or is a victim of an offense under Section 21.11, Penal Code.” TEX. 
FAM. CODE § 261.101(b). The term includes teachers, nurses, doctors, day-care employees, 
employees of a clinic or health care facility that provides reproductive services, juvenile probation 
officers, and juvenile detention or correctional officers. Id. A failure to report under these 
circumstances is a criminal offense. TEX. FAM. CODE § 261.109(a). 
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S U M M A R Y 

Each of the “sex change” procedures and treatments 
enumerated above, when performed on children, can legally 
constitute child abuse under several provisions of chapter 261 of the 
Texas Family Code.  

When considering questions of child abuse, a court would 
likely consider the fundamental right to procreation, issues of 
physical and emotional harm associated with these procedures and 
treatments, consent laws in Texas and throughout the country, and 
existing child abuse standards. 

Very truly yours, 

K E N  P A X T O N  
Attorney General of Texas 

BRENT E. WEBSTER 
First Assistant Attorney General 

LESLEY FRENCH 
Chief of Staff 

MURTAZA F. SUTARWALLA 
Deputy Attorney General for Legal Counsel 

AARON REITZ 
Deputy Attorney General for Legal Strategy 

RALPH M. MOLINA 
Special Counsel to the First Assistant Attorney General 

VIRGINIA K. HOELSCHER 
Chair, Opinion Committee 

CHARLOTTE M. HARPER 
Assistant Attorney General, Opinion Committee 
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